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Abstract

The Transformations of the Regime of Intimate Violence in Turkey

Nazife Kosukoglu Polatel, Doctoral Candidate at the Atatiirk Institute
for Modern Turkish History at Bogazici University, 2022

Associate Professor Z. Umut Tirem, Dissertation Advisor

When and how do regimes of intimate violence change? What lies behind
the changes in legal norms and rules concerning the regulation of male
violence? How do legislators, jurists, and scholars affect the flows of law
with regards to the gendered hierarchies of power? These questions lie
at the crux of this study which examines the transformations of the re-
gime of intimate violence in Turkey throughout the long twentieth cen-
tury.

Analyzing the decisions of the Court of Cassation, scholarly, and par-
liamentary debates and legislation, this study traces the links between
masculine power and state power in Turkey and presents an alternative
account of modern Turkish history, revealing the extent to which state
institutions have contributed to the reproduction of gendered hierar-
chies of power and marginalization of gendered bodily harms. This study
shows that this regime of intimate violence went through various
changes since the late Ottoman era and that its history followed a fluctu-
ating course that included major masculinist restoration periods. In my
analysis of these changes, I argue that major shocks that led to changes
in the structure of the judico-political field or in the stance and standing
of actors populating this field were crucial for the changes in rules and
norms about intimate violence. This study also highlights the power of
legal interpretation in leading to major changes in ground rules concern-
ing masculine domination and underlines the importance of global legal
flows in shaping such changes. It also challenges the argument that fem-
inist activism is the more or less straightforward determinant of progres-

sive changes in policies and legal rules concerning gender violence and
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shows that -because of the intervening and constraining roles of institu-
tions and male state elites in these institutions- such regimes may be-
come even more tolerant of intimate violence in periods marked by the

rise of mass and autonomous feminist movements.

155,550 words
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Ozet
Turkiye’deki Yakin Siddeti Rejiminin Dontistimleri

Nazife Kosukoglu Polatel, Doktora Adayi, 2022

Bogazici Universitesi Atatiirk ilkeleri ve Inkilap Tarihi Enstitiisii
Docent Z. Umut Turem, Tez Danismani

Yakin siddeti rejimleri ne zaman ve nasil degisir? Eril siddeti diizenleyen
hukuki norm ve kurallarin déntisiimiiniin ardinda ne yatar? Yasa koyucu-
lar, hakimler ve akademisyenler, cinsiyetli iktidar hiyerarsileri agisindan
hukukun akisini nasil etkilerler? Uzun yirminci ylzyill boyunca Tiir-
kiye’deki yakin siddeti rejiminin déntisiimlerini inceleyen bu ¢alismanin
merkezinde bu sorular yer aliyor.

Yargitay kararlari, akademik tartismalar, meclis goriismeleri ve yasa
metinlerini inceleyen bu ¢alisma, eril tahakkiim ile devlet iktidar1 arasin-
daki iliskinin izini siiriiyor ve -devlet kurumlarinin cinsiyetli iktidar hiye-
rarsilerinin siirdiiriilmesine ve cinsiyetle iliskili bedensel hasarlarin mar-
jinallestirilmesine ne denli katkida bulundugunu ortaya koyarak-
alternatif bir modern Tiirkiye tarihi anlatisi1 sunuyor. Bu ¢alisma, bu yakin
siddeti rejiminin Osmanli’'nin son yillarindan beri pek ¢ok degisim gecir-
digini ve bu rejimin tarihinin -esaslh maskiilinist restorasyon donemlerini
de kapsayan- dalgal bir seyir izledigini gosteriyor. Bu degisimlere dair
incelememde, yargisal-siyasal alanin yapisi ya da bu alandaki aktérlerin
durus ve pozisyonlarini degistiren biiyiik soklarin yakin siddetine dair
norm ve kurallarin degisimi a¢isindan ¢ok 6nemli oldugunu iddia ediyo-
rum. Bu ¢alisma, eril tahakkiimiin temelini olusturan ana kurallarin do-
niisiimi a¢isindan hukuki yorumun glictinii de vurguluyor ve kiresel hu-
kuki cereyanlarin bu degisimleri belirlemedeki 6neminin de altini ¢iziyor.
Bu ¢alisma ayni zamanda feminist aktivizmin toplumsal cinsiyet sidde-
tine dair politikalarin ve hukuki kurallarin progresif yonde déniisiimii

icin mutlak belirleyici oldugu énermesine karsi ¢ikiyor ve bu rejimlerin,
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kitlesel ve otonom feminist hareketlerin ylikseldigi donemlerde —-kurum-
larin ve bu kurumlardaki erkek devlet elitlerinin miidahale edici ve kisit-
layici rolleri sebebiyle- yakin siddetine daha da miisamahakar hale gele-

bilecegini gosteriyor.

155.550 kelime
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Introduction

I n the early 2000s, I was a young woman living in Turkey. At that time,
Turkey was undergoing a reform process. Criminal law reform and
gender violence were on almost every newspaper and news channel. As
many other young women around me, [ was extremely hopeful. I thought
that a very big transformation was happening and things would definitely
change for the better. By the time I began to work on my dissertation out-
line, the hopes of my teenage years had been replaced by disappointment
and frustration. Years had passed since the adoption of the new criminal
code in the mid-2000s but gender violence was still very much on the
media: Some judges were still reducing sentences for victims’ transgres-
sion of gender norms and some courts were still deciding that hitting a
wife was not a violent act that should have legal consequences. And I was
feeling like things were actually getting worse. What is more, this feeling
strengthened through time, especially after Turkey withdrew from the
Istanbul Convention with a presidential decree in 2021.

Why was this still happening? And what could be done to change such
judicial practices if even the adoption of a totally new criminal code called
a feminist success story had not been enough? These were the initial cu-

riosities that led me towards reading parliamentary records and reports,
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decisions of the Turkish Court of Cassation (the CCa), and scholarly
works on criminal law. When [ started reading these texts, | was expect-
ing to find something like a problem of implementation stemming from
the stickiness of established norms and practices.  was expecting to find
a masculinist regime that had not changed for decades, replaced by a new
regime based on an egalitarian, if not feminist, code. The former would
be haunting the latter. There would be a single transformation, located
somewhere after 1980 the earliest -that is after the resurfacing of inde-
pendent feminist movements in Turkey- towards the limitation of ac-
commodations granted to intimate violence in the field of law, crowned
by the adoption of the new TCC. Because I was expecting to find a single
transformation, my initial research project was titled “The Transfor-
mation of the Regime of Intimate Violence in Turkey.”

After a while, I found myself questioning various elements of this pre-
liminary outline that was informed by my own experiences, beliefs, and
readings on gender relations and gender violence in Turkey. The ques-
tions that lie at the crux of this study crystallized only after this process,
after it became clear to me that this regime had not only changed through
what I initially assumed it would have (legislative action) and when I ex-
pected it would have (after 1980 or after the rise of global feminism in
the late 20t century). In this dissertation, [ attempt to answer the follow-
ing question: How do institutions in the politico-judicial field and actors
within these institutions shape regimes of intimate violence? In other
words, how do legislators, jurists, and scholars affect the flows of law in
terms of the material consequences of and legal meanings attached to vi-
olent bodily interactions between intimates? This question owes its cen-
tral place in this dissertation to that mismatch between my expectations
and initial findings because that mismatch directed me towards taking
legal interpretation more seriously.

For this exploration, I borrowed the method used by many historians
of the present. That is the method of starting with a diagnosis or identifi-
cation of a problem in the present and tracing it through history. For this

study, | traced two elements of the contemporary regime of intimate vio-
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lence in Turkey. One of them is unjust provocation mitigation (haksiz tah-
rik). According to this norm, sentences of people who were unjustly pro-
voked before committing a crime shall be mitigated. This norm is familiar
to many regimes around the world but its designation in Turkey comes
with a twist: Provocation or emotional distress alone is not enough for its
application. There has to be an “unjust act” on the part of the victim that
caused the provoked state of the perpetrator. Because of this qualifier,
court decisions involving this norm almost always raise the questions of
what is a just or unjust (or as I learned in this research normal or abnor-
mal) thing to do and who has a legitimate right to be distressed in a given
situation or draw on doxas, on assumptions that have acquired the power
of ‘going without saying.'!

In terms of intimate violence, adultery is accepted as an unjust act
against official and unofficial husbands, fiancées, boyfriends, and some-
times ex-husbands, but adultery is not the only gender norm transgres-
sion that can be accepted as an unjust act. According to some judges,
meeting with a male friend at a patisserie,? refusing to drink the fruit
juice offered by the husband,? visiting places of entertainment at
nighttime with “comfortable” clothing,* communicating with “strangers”

(vabanct) on the phone,> talking with a man who is not a relative,® being

1 Pierre Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field,” The Has-
tings Law Journal 38 (1987): 805-853, esp. 849.

2(CGK (Ceza Genel Kurulu, the General Assembly of the Criminal Chambers of the Court
of Cassation), E. 2013/246, K. 2014/443, T. 21.10.2014, https://karararama.yargi-
tay.gov.tr. The general rule for citing court decisions in Turkey is indicating the name of
the decision-making body, followed by the record numbers and the date of the decision.
In this study, [ followed this general rule. In decisions given by the Court of Cassation,
the specific decision-making bodies are criminal chambers (ceza dairesi, CD), civil
chambers (hukuk dairesi, HD), the general assembly of criminal chambers (ceza genel
kurulu, CGK), the general assembly of civil chambers (hukuk genel kurulu, HGK) and the
plenary assembly (tevhidi ictihat/ictihadi birlestirme genel kurulu, TiK).
31.CD,E.2008/9687 K. 2009/1691 T. 31.3.2009, www.kazanci.com.tr.
41.CD,E.2017/3245,K. 2018/377,T. 07.02.2018, https://karararama.yargitay.gov.tr,
53.CD,E. 2015/6894 K. 2015/12889 T. 13.4.2015, www.kazanci.com.tr,

6 3. CD, E. 2014/37959, K. 2015/13857, T. 04.12.2012, https://karararama.yargi-
tay.gov.tr.
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too friendly with colleagues or family friends,” coming home at a late
hour,2 expressing intent to have an abortion,? getting in or out the per-
sonal vehicle of a male “stranger,”10 being seen with another man in pub-
lic (such as walking side by side with a man or sitting on the same bench
with a man at a park),!! ignoring family duties or refusing to do house-
work,12 drinking alcoholic beverages,!3 and buying a laptop!* or attend-
ing a wedding!> without “notifying” the husband are also unjust acts on
the part of married women, necessitating sentence reductions on the ba-
sis of unjust provocation. Accordingly, men who beat, stab or kill women
upon being “offended” by such actions often benefit from sentence reduc-
tions.

Unjust provocation mitigation also features in cases concerning mi-
nors or non-marital intimate relationships like those involving fathers or
brothers. According to some judges, meeting with a guy unapproved by
male relatives, having extramarital sexual relations with someone or hav-

ing a boyfriend are unjust act for minors.16 If a male relative like a father

7CGK, E.2014/571,K.2015/437, T. 01.12.2015, https://karararama.yargitay.gov.tr.

8 4. CD, E. 2014/12559, K. 2016/14615, T. 23.11.2016, https://karararama.yargi-
tay.gov.tr ; 4. CD, E. 2016/7076, K. 2020/4894, T. 09.03.2020, https://karararama.yar-
gitay.gov.tr.

9 4, CD, E. 2012/7061, K. 2013/22558, T. 17.09.2013, https://karararama.yargi-
tay.gov.tr.

10 4, CD, E. 2013/19480, K. 2015/31311, T. 16.06.2015 ; 3. CD, E. 2015/16056, K.
2015/30348, T. 28.10.2015, https://karararama.yargitay.gov.tr.

11 4, CD, E. 2013/10722, K. 2014/22062, T. 17.06.2014, https://karararama.yargi-
tay.gov.tr.

121.CD,E. 2012/940,K. 2012/8526, T. 22.11.2012, https://karararama.yargitay.gov.tr.
13 3. CD, E. 2017/4036, K. 2017/17589, T. 26.12.2017, https://karararama.yargi-
tay.gov.tr._

14 4 CD, E. 2014/17167, K. 2018/7449, T. 16.04.2018, https://karararama.yargi-
tay.gov.tr.

15 4, CD, E. 2014/54343, K. 2019/6178, T. 04.04.2019, https://karararama.yargi-
tay.gov.tr.

16 3. CD, E. 2015/24229, K. 2016/4661, T. 24.2.2016, www.lexpera.com.tr ; 1. CD, E.
2009/4002 K. 2010/ 1278, T. 03.03.2010, in Salih Zeki iskender, Ogreti ve Yargisal Ka-
rarlar Isiginda Tére Saikiyle Insan Oldiirmek Sugu: (Namus Cinayetleri) (Ankara: Yetkin,
2011),408-410; and 1.CD, E. 2006/7831, K. 2007 /5686, T. 11.07.2007.


https://karararama.yargitay.gov.tr/
https://karararama.yargitay.gov.tr/
https://karararama.yargitay.gov.tr/
https://karararama.yargitay.gov.tr/
http://www.lexpera.com.tr/
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kills or physically assaults a girl after witnessing or learning such an “in-
justice,” he may benefit from a sentence reduction on the basis of unjust
provocation. Wearing clothing deemed inappropriate,1” working without
the father’s permission,!8 leaving the house without permission,1® com-
municating with men via phone or social media or expressing demands
for autonomy or resistance by saying things such as “You have no right to
meddle with my life!” may also be accepted as unjust acts.2? This norm is
also applied for crimes targeting men who transgress gender norms -for
example when a convicted or alleged rapist or harasser is killed by a rel-
ative of the woman he attacked or when a man who had consensual sex-
ual or emotional relations with a woman is assaulted or killed by the
woman’s relatives. In Turkey, mere words and even gestures can qualify
as unjust provocation and, unlike the Anglo-American context,2!1 provo-
cation mitigation has been historically applicable to a variety of crimes
rather than being limited to murder.

I chose to focus on this norm due to a number of reasons. First, it is
objectively a very important element of this regime.?2 This norm and its

applications produce the effects of regulating emotions, gender relations,

17 4. CD, E. 2013/28957, K. 2015/38540, T. 25.11.2015, https://karararama.yargi-
tay.gov.tr.

183.CD,E. 2016/6774,K.2017/196, T. 18.01.2017, https://karararama.yargitay.gov.tr,
19 In this case, a small kid who left home to play with her friends was threatened and
assaulted by her father. 4. CD, E. 2012/34236, K. 2014/20443, T. 05.06.2014,
https://karararama.yargitay.gov.tr

20 Such comments are also used as grounds for the application of unjust provocation
mitigation in cases of violence targeting adult or married daughters and wives. 3. CD, E.
2012/6469, K. 2013/8809, T. 05.03.2013; 4. CD, E. 2015/17536, K. 2019/16165, T.
17.10.2019; and 4. CD, E. 2016/2988, K. 2016/6005, T. 30.03.2016,
https://karararama.yargitay.gov.tr,

21 Markus Dubber and Tatjana Hornle, Criminal Law: A Comparative Approach (Oxford:
Oxford University Press, 2014), 562.

22 For works which emphasize the importance of this norm in shaping legal responses
to gender violence in Turkey, see Tiirkan Yal¢in Sancar, Tiirk Ceza Hukukunda Kadin (An-
kara: Seckin, 2013); Eylem Umit Atilgan, Tiirkiye’deki I¢c Hukuk Kiiltiirii Uzerine Sosyo-
Hukuki Bir Arastirma (Ankara: Turhan Kitabevi, 2016); and Ece Goztepe, “Namus Cina-
yetlerinin Hukuki Boyutu: Yeni Tiirk Ceza Kanunu'nun Bir Degerlendirmesi,” TBB
Dergisi 59 (2005): 29-48.
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and gendered hierarchies of power. When deciding whether to apply it or
not and the degree to which they will reduce the sentence in case they
apply it, judges also decide on some very big questions: What is a just or
unjust thing to do? Who (what kinds of men in what degrees of intimacy
to the victim) should be legally tolerated for committing crimes upon the
transgression of gender norms? What are the acceptable ways of behav-
ing, clothing, and socialization for women? What emotions would arise in
certain situations and in what intensity? In cases of intimate control mur-
ders, judgements involving unjust provocation also bring about implicit
or explicit judgments on questions like these. Second, this norm and its
applications have an important place in current debates concerning inti-
mate violence in Turkey. Some feminist groups and activists and some
politicians demand a change in legal interpretation or adoption of legis-
lative steps for limiting its applicability, while others demand its abolition
with the argument that there is no way of preventing its unjust applica-
tions.23 Thus, it is also a politically important and contested norm.

The second element of the regime of intimate violence that I traced
for this study is a crime, ill-treatment of family members. Unlike unjust
provocation mitigation, its significance and implications have remained
largely unproblematized by feminist activists and organizations.?* It is
rarely discussed by people other than law scholars. Even in this latter
scholarship, it is barely significant. However, I think that it is a key ele-

ment of this regime because of the function it serves. Unlike the Italian

23 “Kadina Siddette Yarg1 Kararlar1 TCK'ya Uygun Degil,” ileri Haber, November 25,
2015, https://ilerihaber.org/icerik/kadina-siddette-yargi-kararlari-tckya-uygun-degil-
25976.html; “Bir Hakim Yeter: Kadin Cinayeti Davalarinda Saniklara, ‘Haksiz Tahrik’ ve
‘lyi Hal’ indirimi Verilmesin,” T24, November 25, 2017, https://t24.com.tr/haber/bir-
hakim-yeter-kadin-cinayeti-davalarinda-saniklara-haksiz-tahrik-ve-iyi-hal-indirimi-
verilmesin,497986; and “Kadin Cinayetinde ‘Tahrik ve iyi Hal indirimi’ Kaldirilsin,”
Vatan, January 28, 2008, https://www.gazetevatan.com/gundem/kadin-cinayetinde-
tahrik-ve-iyi-hal-indirimi-kaldirilsin-722045

24 The absence of any mentions to this crime in the GREVIO shadow report prepared by
eight and endorsed by eighty-one NGOs can be taken as an indicator of this. See Istanbul
Convention Monitoring Platform, Shadow NGO Report on Turkey’s First Report, Septem-
ber 2017, https://rm.coe.int/turkey-shadow-report-2/16807441al.
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Criminal Code which also includes a similar stipulation,25 this is one of
the lightest crimes in the Turkish Criminal Code.?®

There are scholarly disputes concerning the scope of this crime. Ac-
cording to some criminal law scholars, acts that fall under the scope of
any other crime cannot be considered as ill-treatment of household
members.?’ According to some others, various acts of violence that are
considered as other crimes when committed against strangers constitute
ill-treatment when committed against intimates, and these include “forc-
ing someone to eat feces for one time,”?® “intimidation, threat, swearing
(insult), causing torment, keeping under excessive control, isolation,” and
causing bodily harm that can be treated with basic medical interven-
tion.?° The Court of Cassation is also inconsistent on this matter. Accord-
ing to some decisions, acts that can be considered within the scope of

other crimes should not be considered as ill-treatment. According to

25 The stipulated punishment for the basic form of this crime is three to seven years
imprisonment in Italy (art. 572). The Italian Code designs this crime as a crime that can
lead to serious injury, very serious injury and even death, and stipulates imprisonment
between 4-9 years, 7-15 years, and 12-24 years for such aggravated cases. Codice
Penale, 19 October 1930, https://www.altalex.com/docu-
ments/news/2014/11/10/dei-delitti-contro-la-famiglia.

26 The stipulated punishment for this crime is imprisonment between two months and
one year in Turkey. Turkish Criminal Code, no. 5237, September 26, 2004, art. 232/1.
Even the basic form of insult is subject to a heavier imprisonment sentence (imprison-
ment between three months and two years) than this crime in the Turkish Code (art.
125). Basic physical assault is also subject to higher punishment (imprisonment be-
tween four months and one year) because it has a higher minimum imprisonment term
(art. 86/2).

27 Veli Ozer Ozbek et al., Tiirk Ceza Hukuku Ozel Hiikiimler, 7th ed. (Ankara: Segkin,
2010), 857-859.

28 Oznur Sahin, “Insan Haklar1 Agisindan Tiirk Ceza Kanunu Madde 232’de Diizenlenen
Ko6tii Muamale Sugunun incelenmesi, Cocuk Haklar1 ve Kadin Haklar1 Bakimindan Mad-
denin Degerlendirilmesi” (master’s thesis, Baskent University, 2019), 41.

29 Durmus Tezcan et al., Teorik ve Pratik Ceza Ozel Hukuku, 10th ed. (Ankara: Seckin,
1999), 797.
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30 or harrow-

some others, “constantly yelling at, insulting and wounding
ing®! (itip kakmak) a household member, committing non-aggravated
physical assault against her,*? forcibly cutting her hair (or shaving her
head?) and threatening her with tying her to the house with a chain,*

t,34 or locking her somewhere like a balcony®® are

tying her hands and fee
acts that fall under the scope of this crime.

When committed against strangers, such acts are considered within
the scope of other crimes like physical assault or deprivation of liberty,
which are subject to harsher punishments.® Thus, pushing an act into the
scope of this crime rather than another creates the effect of relative un-
der-sentencing compared to stranger violence. For example, when a case
concerning a wife who had been deprived of her liberty via the use of
force is pushed under the scope of this crime rather than being prose-
cuted as deprivation of liberty, the perpetrator benefits from a practical
sentence reduction in the dramatic margin of fourteen-folds in terms of
the maximum prison sentence and twenty-four-folds in terms of the min-

imum prison sentence.3” Thus, the application of this stipulation creates

30, siirekli olarak bagirip hakaret etme ve yaralama...” quoted in Tezcan et al., Teorik,
798. Also see 8.CD, E.2012 / 8951, K. 2012/28574, T. 26.9.2012, www.lexpera.com.tr.
318. CD, E. 2017/22962, K. 2017/14291, T. 14.12.2017, https://karararama.yargi-
tay.gov.tr.

328.CD,E.2012/8951 K. 2012/28574 T. 26.9.2012, www.kazanci.com.tr.

33CGK,E. 2016/1412,K. 2020/8, 16.01.2020, https://karararama.yargitay.gov.tr.

34 14. CD, E. 2013/4136, K. 2014/14634, T.22.12.2014, https://karararama.yargi-
tay.gov.tr.

353.CD,E.2014/7527,K. 2014/26907, T. 11.12.2014, www.legalbank.com.tr.

36 The Code stipulates imprisonment between 2 months and 1 year for ill-treatment of
household members (TCC 232/1); imprisonment between 4 months and 1 year for
basic assault (TCC 86/2); imprisonment between 6 months and 1.5 years for basic as-
sault committed against an ascendant, descendant, spouse or sibling (TCC 86/3-a). The
stipulated punishment is imprisonment between 1 and 5 years for non-aggravated dep-
rivation of liberty (109/1) and imprisonment between 2 and 7 years if the act was ac-
companied by use of force, threat or trickery (TCC 109/2). The Code also stipulates the
doubling of the imprisonment term if the crime is committed against a descendant, as-
cendant or spouse (TCC, 109/3-e).

37 There is a 14 to 1 ratio between the maximum punishments stipulated for the crimes
of aggravated deprivation of liberty and ill-treatment of family members. This ratio is
24 to 1 for the minimum prison sentences. Compare TCC art. 232/1 and TCC 109.
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http://www.legalbank.com.tr/
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the effects of differentiating intimate violence and ensuring relative un-
der-sentencing in such cases. Moreover, some court decisions indicate
that when an act is thrown into this well with muddy waters, the outcome
is not always tremendous relative under-sentencing. It can also be total
impunity. Sometimes, courts rule that violent acts like beating fall into
the scope of this crime and that there is no need for punishment (ceza
verilmesine yer olmadigina) or acquit the perpetrator- even in the most
technically solid cases where there are witnesses, uncontested medical
reports, insistent complainants, and admittance of guilt in combination.3®
Thus, this crime and the judicial practice concerning it serve a very im-
portant function in terms of the accommodation of intimate violence in
the field of law.

Examined together, unjust provocation and ill-treatment of family
members make it possible to shed light to the operations of law with re-
gards to intimate violence because they are key elements of this regime.
How has intimate violence been regulated and distributed in Turkey?
These two legal concepts are key for answering this question. Moreover,
they both provide a window into the legal construction of intimacy as a
category. Who is a family member? Who is a stranger? Who can be con-
sidered as intimate? Because they entail such questions, these two ele-
ments of the regime provide insights for understanding the notion of in-
timacy in the Turkish legal context.

For this study, [ traced these two elements of the regime of intimate
violence, examining parliamentary records, legislation, case-law, and
elaborations of scholars and jurists throughout the 20t century in order
to understand the role of institutions in the legal field in shaping this re-
gime. [ traced how these two elements of the contemporary regime of in-
timate violence in Turkey came out to be and when and how changes con-
cerning them came about.

Before going into the details of my approach and sources, [ want to

provide a brief overview of my arguments. The main narrative of this

383.CD,E.2014/7527,K.2014/26907, T. 11.12.2014, www.legalbank.com.tr ; 18. CD E.
2015/32383,K.2017/5829, T. 15.05.2017, https://karararama.yargitay.gov.tr. Also see
4.CD, E. 2008/7450, K. 2010/855, T. 28.1.2010, www.kazanci.com.tr
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study is built upon the concept of change. Throughout this study, [ show
that the regime of intimate violence in Turkey went through various
transformations. Examining these changes in detail, I argue that major
shocks that brought about large-scale shifts in the structuring of the ju-
dico-political field or in the stance and standing of the actors populating
this field were crucial in shaping these transformations. In other words,
I show that critical junctures or major shocks such as wars, revolutions,
leadership changes, or coups may have tremendous effects on the regu-
lation of gender violence. As highlighted in the ancient Greek distinction
between chronos (the uniform time of the cosmic system) and kairos (the
time of opportunity, the significant moments of historical action),3° not
all moments in time are equal in terms of their potential for change and
this study provides important insights for understanding which kinds of
historical moments may qualify as kairos for the structuring of gender
relations.

In this dissertation, [ show that judicial interpretations of law impact
the “social positioning of lived bodies in relation to one another”*’ - by
defining and limiting these relations, establishing hierarchies, and insti-
tuting, abolishing, or modifying the rules through which violence and
(in)violability are distributed. I argue that those interpretations can be
as powerful, and in some instances, even more powerful than legislative
action in shaping the regime of intimate violence in a country and its
transformations.

As I show in this study, there has been significant differences of opin-
ion among judges, prosecutors, scholars, and politicians concerning is-
sues related to intimate violence and criminal law since the establish-
ment of the Turkish Republic in 1923. At times, some of these disputes
were temporarily settled in terms of their effects on norms in force by

legislative amendments or changes in the interpretations imposed upon

’

39 John E. Smith, “Time, Times, and the ‘Right Time’; ‘Chronos’ and ‘Kairos’,” Philosophy

of History 53, no. 1 (January 1969): 1-13.
40 [ris Marion Young, “Lived Body vs. Gender: Reflections on Social Structure and Sub-
jectivity,” Ratio 9 (2002): 422.
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lower courts, and sometimes upon its own chambers, by the Court of Cas-
sation. Some of these settlements were later replaced by new ones - com-
pletely different from what they replaced, while others stood the test of
time. Some of these changes caused uproars from the ranks of criminal
law scholars, some happened in line with the pushes they created and
with their personal involvement. These flows, I argue, cannot be under-
stood unless the power of legal interpretation and of institutions where
this power is concentrated is taken into consideration.

Finally, this study shows that it is not the past in whole but selected
aspects of the past or selected elements within the past -like historical
facts and fictions that are brought into current debates, decisions that are
remembered as case-law, practices or tendencies that are sanctified or
invented as essential national traits or traditions, interpretations or cri-
tiques that become settled through time- that impact the many presents
along the temporal continuum. As I show in this study, legislators, schol-
ars, and jurists occasionally bring the past to the table and such refer-
ences to the past often have material effects on criminal law and intimate
violence. However, they can also “forget” or choose to overlook some as-
pects of the past and these acts of forgetting or silencing can also have
very powerful effects. On this basis, I argue that the past is indeed “very
much operative in the present”*! but not as an omnipotent or unmediated

force in its own.

§ 1.1 Gender Relations and Gender Regimes

Gender violence began to receive increasing attention from the academia

in recent decades. There is a vast body of research, scrutinizing issues

411 borrowed this phrase from Joanne Conaghan’s remarks from the roundtable on the
twenty years of the FLS journal and of feminist legal studies in the UK. Sarah Lamble,
“Twenty Years of Feminist Legal Studies: Reflections and Future Directions,” Feminist
Legal Studies 22 (2012): 120.

11
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such as risk factors, prevalence, attitudes, and discourses related to gen-
der violence in different countries, including Turkey.42 However, our
knowledge of context and history concerning the regulation of gender vi-
olence is limited in general. And, beyond the confines of the global north,
this knowledge is overwhelmingly scarce.

At this point, a brief examination of the disciplinary distribution of
the literature on gender violence might help me describe the texture of
the scholarly field and let me clarify what I mean by limitation, and over-
whelming scarcity concerning the knowledge related to context and his-
tory. In order to provide a rough sketch of the field, | examined the disci-
plinary distribution of articles published in the period between 1980 and
2019 and included in the Social Science Citation Index. In this index, there
are 17,860 articles concerning gender violence. 11,809 of these are from
health-related disciplines such as medicine, psychiatry and nursing;
4,343 from women’s studies or family studies; and 3,184 from law-re-
lated fields. Among all these articles, 600 are from the disciplines of an-
thropology, cultural studies, and multidisciplinary humanities and only
363 from a field related to history. These numbers indicate that disci-
plines that primarily scrutinize context and history produce only a tiny
minority of the scholarly output on gender violence.

A recent development that has the potential to change this situation
has been the emergence of feminist legal history as a scholarly field.** On
the other hand, in terms of the literature available in English, the geo-

graphical focus of this developing field has largely been the global north,

42 Ayse Giil Altinay and Yesim Arat, Tiirkiye’de Kadina Yénelik Siddet (Istanbul: Metis,
2008); Pinar Ilkkaracan et al. eds., Sicak Yuva Masali: Aile Ici Siddet ve Cinsel Taciz (Is-
tanbul: Metis, 1996); Aksu Bora and ilknur Ustiin, “Sicak Aile Ortami1”: Demokratiklesme
Stirecinde Kadin ve Erkekler (Istanbul: TESEV, 2005); Derya Glingor, “Femicide in Tur-
key: A Descriptive and Critical Study Based on News Texts of Femicide Incidents in
2009” (master’s thesis, METU, 2012); and ilknur Yiiksel Kaptanoglu et al., Tiirkiye’de
Kadina Yénelik Aile I¢i Siddet Arastirmast (Ankara: Hacettepe University, 2015); KSGM,
Tiirkiye’de Kadina Yonelik Aile I¢i Siddet (Ankara: KSGM, 2009).

43 For an analysis on the development of this literature, see Maria Drakopoulou, “Femi-
nist Historiography of Law: An Exposition and Proposition,” in The Oxford Handbook of
Legal History, ed. Markus D. Dubber and Christopher Tomlins (Oxford: Oxford Univer-
sity Press, 2018), 603-621.
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particularly the geographical area that is called the Anglosphere. Among
all history articles marked with the word “feminist legal history” in the
Social Science Citation Index in the aforementioned time period, there
was only one article concerning a location in Asia (China), and none
about Africa or Middle East. In the academic literature in English, one can
find numerous studies on formal norms and rules concerning the accom-
modation granted to lethal and non-lethal intimate violence in different
locations in the Anglosphere that scrutinize the historical transfor-
mations of law through analysis of case-law and legal scholarship.** How-
ever, there is not a single empirical study scrutinizing the historical trans-
formations of case-law and scholarship concerning gender violence in
Turkey at the course of the 20t century —-despite the existence of a rather

rich scholarship on a variety of gender issues and despite the fact that

44 Kristen S. Rambo, “Trivial Complaints”: The Role of Privacy in Domestic Violence Law
and Activism in the US (New York: Columbia University Press, 2008); Anna K. Clark, “Do-
mesticity and the Problem of Wifebeating in the 19th Century Britain: Working Class
Culture, Law, Politics - Gender and Class,” in Everday Violence in Britain, 1850-1950:
Gender and Class, ed. Shani D'Cruze and Ivor Crewe (London: Routledge, 2014), 27-40;
Anna K. Clark, “Humanity or Injustice? Wifebeating and the Law in the Eighteenth and
Nineteenth Centuries,” in Regulating Womanhood: Historical Essays on Marriage, Moth-
erhood and Sexuality, ed. Carol Smart (London: Routledge, 1992), 187-206; Maria
Drakopoulou, “Feminism, Governmentality and the Politics of Legal Reform,” Griffith
Law Review 17, no. 1 (2008): 330-356; Reva B. Siegel, “ “The Rule of Love’: Wife Beating
as Prerogative and Privacy,” Yale Law Journal 105 (1996): 2117-2207; Hendrik Hartog,
Man and Wife in America: A History (Cambridge, MA: Harvard University Press, 2000);
Cynthia Lee, Murder and the Reasonable Man: Passion and Fear in the Criminal Court-
room (New York: New York University Press, 2003); and Hendrik Hartog, “Lawyering,
Husbands’ Rights, and ‘the Unwritten Law’ in Nineteenth-Century America,” The Journal
of American History 84, no: 1 (June 1997): 67-96.
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there is a growing literature on the relationship between law and gender
in the Ottoman Empire* and/or Turkey.*®

[ think this disciplinary and geographical distribution of the literature
on gender violence and its regulation may bring about various problems.
The rarity of studies that scrutinize context and history and the popular-
ity of the subject in health-related disciplines can facilitate the de-social-
ization of gender violence, and contribute to the popularization of its por-
trayal as a disease or a natural outcome of human evolution*? rather than
a social phenomenon. Second, the predominant focus of feminist legal
history studies available in English on the global north, on the Anglo-
sphere to be more specific, limits our understanding of the issue, and may
lead to two distinct but equally problematic outcomes.

First of all, in the absence of empirical knowledge concerning the reg-
ulation of gender violence in the global south, conclusions of studies fo-

cusing on the global north might be over-generalized and appear as

45 Iris Agmon, Family and Court: Legal Culture and Modernity in Late Ottoman Palestine
(Syracuse: Syracuse University Press, 2006); Basak Tug, Politics of Honor in Ottoman
Anatolia: Sexual Violence and Socio-legal Surveillance in the Eighteenth Century (Leiden:
Brill, 2017); Judith E. Tucker, “Revisiting Reform: Women and the Ottoman Law of Fam-
ily Rights, 1917,” The Arab Studies Journal 4, no. 2 (1996): 4-17; Judith E. Tucker, Women,
Family and Gender in Islamic Law (Cambridge: Cambridge University Press, 2008); Ruth
A. Miller, The Limits of Bodily Integrity: Abortion, Adultery, and Rape Legislation in Com-
parative Perspective (London: Routledge, 2017); Bogac A. Ergene, “Why did Ummii Gii-
Istim Go to Court? Ottoman Legal Practice between History and Anthropology,” Islamic
Law and Society 17, no. 2 (May 2010): 215-244; and Ebru Aykut, “Toxic Murder, Female
Poisoners, and the Question of Agency at the late Ottoman Law Courts, 1840-1908,”
Journal of Women'’s History 28, no. 3 (2016): 114-137.

46 Dicle Kogacioglu, “The Tradition Effect: Framing Honor Crimes in Turkey,” Differences:
A Journal of Feminist Cultural Studies 15, no. 2 (2004): 118-152; Umut Ozsu, “ ‘Receiving’
the Swiss Civil Code: Translating Authority in Early Republican Turkey,” International
Journal of Law in Context 6, no. 1 (2010): 63-89; Ayse Parla, “The "Honor" of the State:
Virginity Examinations in Turkey,” Feminist Studies 27, no. 1 (2001): 65-88; Mehmet
Semih Gemalmaz, Osmanli’dan Cumhuriyet’e Kadinlara, Cocuklara ve Azinliklara Karsi
Ayrimcilik, Siddet ve Sémiirii (Istanbul: Homer, 2018); and Alev Ozkazanc, Cinsellik, Sid-
det ve Hukuk: Feminist Yazilar (Ankara: Dipnot, 2013).

47 Matthew A. Goldstein, “The Biological Roots of Heat-of-Passion Crimes and Honor
Killings,” Politics and Life Sciences 21, no. 2 (2002): 28-37.
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global facts. A well-known example of this is the public-private divide
which played an important role in shaping the regime of intimate vio-
lence in the US. As underlined by various scholars, especially in the global
south or in post-colonial contexts, approaching gender matters with the
assumption that they are structured on the basis of this divide can lead
to misconceptions and misconstructions, and to the marginalization of
some forms of gender violence (such as state violence against indigenous
women). %8

The second problem that this geographical distribution can bring
about is the marginalization of what appears as excess when different
cases are read with frameworks derived from studies focusing on the An-
glosphere. In the absence of studies conducted with historical perspec-
tives, such phenomena in the global south can be exoticized and ex-
plained with references to timeless traditions, or unchanging cultural, or
religious essences.*® As underlined by various scholars, such framings,
which are based on essentialized and de-historicized notions of culture,
are not only analytically problematic but also contribute to the reproduc-
tion of global power hierarchies and there is a need for “reframing” gen-
der violence.*® As suggested by Dicle Kogacioglu, examining the historical
makings of things and the institutional effects that have been created by
states in the global south® can be especially useful for such reframing

efforts because states have also been there for some time - classifying

48 Anannya Bhattacharjee, “The Public/Private Mirage: Mapping Homes and Undomes-
ticating Violence Work in the South Asian Immigrant Community,” in Feminist Genealo-
gies, Colonial Legacies, Democratic Futures, ed. M. Jacqui Alexander and Chandra Talpade
Mohanty (New York: Routledge, 1997), 308-29; and Andrea Smith, Conquest: Sexual Vi-
olence and American Indian Genocide (Cambridge: South End Press, 2005).

49 Kogacioglu, “Tradition Effect”; Lila Abu-Lughod, Do Muslim Women Need Saving?
(Cambridge, MA: Harvard University Press, 2013).

50 Ibid. In recent years, a group of scholars including Lila Abu-Lughod, Kaiama Glover,
Jennifer Hirsch, Marianne Hirsch, Jean Howard, Anupama Rao, Kendall Thomas, and
Paige West started an initiative for reframing gender violence. For the website of this
project carried out within the scope of the Columbia University Global Centers, see
https://www.socialdifference.columbia.edu/projects-/reframing-gendered-violence.
51 Dicle Kogacioglu, “Knowledge, Practice, and Political Community: The Making of the
‘Custom’ in Turkey,” Differences 22, no. 1 (2011): 172; Kogacioglu, “Tradition Effect,”
143.
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and regulating practices of violence. What have they been actually doing
until recent decades? How have state institutions in the global south con-
tributed to the emergence and reproduction of what appears as “excess”?
Kogacioglu invited feminist scholars in the global south to think with
such questions. This study follows-up on that invitation and explores the
role of state institutions in Turkey in the reproduction of intimate vio-
lence as a social practice with a particular focus on the accommodation
provided to the perpetrators of such acts in the field of law. Following
Kogacioglu, I explore the particularities of this case with an anti-essen-
tialist approach -scrutinizing the role of institutions in their historical
makings.

The literature on gender regimes has been an important force shap-
ing this study. This literature began to emerge in the 1980s and signifi-
cantly flourished after the 1990s. In this period, the assumption that
there is a universal patriarchy was problematized in depth. Gender re-
gimes proved to be an effective conceptual tool for explaining historical
or geographical variation in terms of the general orderings of masculine
domination. Thus, this concept gained wide-spread use in the academic
literature on women’s movements,® gender violence,” governance,®
women’s rights,* and social policy®® in recent years.

One of the scholars who contributed to the development of this con-
cept is Sylvia Walby. In her earlier works, Walby used the term patriarchy
to underline the systematic/structural character of gender inequality.

She argued that six structures, which are relatively autonomous, have

52 Aysegiil Aldikacti Marshall, Shaping Gender Policy in Turkey: Grassroots Women Activ-
ists, the European Union, and the Turkish State (Albany: SUNY Press, 2013).
53Kogacioglu, “Tradition Effect,” 127.

54 Tammy Findlay, Femocratic Administration: Gender, Governance, and Democracy in On-
tario (Toronto: University of Toronto Press, 2015).

55 Georgina Waylen, Engendering Transitions: Women’s Mobilization, Institutions, and
Gender Outcomes (Oxford: Oxford University Press, 2007); and Sally Engle Merry, Hu-
man Rights and Gender Violence: Translating International Law into Local Justice (Lon-
don: University of Chicago Press, 2006).

56 Julia S. O’Connor, Ann Schola Orloff, and Sheila Shaver, States, Markets and Families:
Gender, Liberalism and Social Policy in Australia, Canada, Great Britain and the United
States (Cambridge: Cambridge University Press, 1999).
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causal effects on each other and she identified patriarchal production re-
lations, patriarchal relations within paid work, the state, male violence,
patriarchal relations in sexuality and patriarchal cultural institutions as
the main structures of patriarchy.>’ Another scholar who contributed to
the development of this concept is sociologist Raewyn Connell. Connell
argued that “each empirical state has a definable ‘gender regime’ that is
the precipitate of social struggles and is linked to - though not a simple
reflection of- the wider gender order of the society."58 Thus, she made a
distinction between gender orders (of societies) and gender regimes (of
organizations - including states). Connell defines gender regimes as the
“overall pattern of gender relations within an organization.” According to
Connell:

This continuing pattern provides the context for particular events,
relationships, and individual practices. A local gender regime may
reproduce, but in specific ways may also depart from, the wider
gender order (i.e., the whole societal pattern of gender relations).

A gender regime involves all the dimensions of gender relations.>®

Connell specifies gender division of labor, gender relations of power (in-
cluding authority and violence), emotions and human relations (includ-
ing sexuality), and gender culture and symbolism as the main dimensions
of gender regimes.

Since its development, Connell’s conceptualization has been an im-
portant source for empirical research. Moreover, it has provided inspira-
tion for further theoretical inquiries. For example, in her elaborations on
the necessity of gender as a category, Iris Marion Young draws heavily on
Connell’s conceptualization of gender regimes. According to Young, gen-

der “is best understood as a particular form of the social positioning of

57 Sylvia Walby, Theorizing Patriarchy (Oxford: Basil Blackwell, 1990); and Sylvia Walby,
Gender Transformations (London: Routledge, 1997).

58 R. W. Connell, “The State, Gender, and Sexual Politics: Theory and Appraisal,” Theory
and Society 19, no. 5 (October 1990): 507-544.

59R. W. Connell, “Glass Ceilings or Gendered Institutions? Mapping the Gender Regimes
of Public Sector Worksites,” Public Administration Review 66, no. 6 (2006): 837-849.
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lived bodies in relation to one another within historically and socially
specific institutions and processes that have material effects on the envi-
ronment in which people act and reproduce relations of power and priv-
ilege among them.”®® On this basis and with reference to Connell, Young
reaches to the conclusion that there are three axes of gender structures:
sexual division of labor, normative heterosexuality, and gendered hierar-
chies of power. As Connell, Young also puts particular emphasis on vio-

lence concerning the issue of gendered hierarchies of power, noting that:

An institutionalized valuation of particular associations of male-
ness or masculinity condition hierarchies of power in ways that
constrain the possible actions of many people seem quite re-
sistant to change. Positions and practices of institutionalized and
organized violence are most important here — military and police
forces, prison systems, etc. In general, the structuring of state in-
stitutions, corporations and other bureaucracies according to hi-
erarchies of decision-making authority and status afford some
people significant privileges and freedom, and these are usually
men, at the same time that they limit, constrain and subordinate

others, including most women and many men.%!

In Young’s conceptualization of the power aspect, violence is of specific
importance, and its structuring and distribution plays an important role
in the constitution of differences in terms of lived bodily experience.
Through these processes of structuring and distribution, some groups of
people are positioned in locations of authority, while some others are po-
sitioned as limited, constrained and subordinated subjects. In this study,
[ approach the issue of violence from the same angle and see the struc-
turing and distribution of violence as a distinct means through which
gendered hierarchies of power are reproduced.

Walby, Connell and Young all underscore that gender violence is a dis-

tinct component of gender regimes/orders. In her field-defining book on

60 Young, Lived Body vs. Gender, 422.
61]bid., 425.
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this matter, Connell argued that main “structures” of gender relations (la-
bor, power, and cathexis) are related but also substantively different be-
cause of the “basic differences in the ordering of the social relations in-
volved.”® In her conceptualization, there is room for “a unity in the field,
an orderliness” -not in the sense of the unity of a system in the function-
alist sense but in the sense of a unity of historical composition that is “al-

”83 If processes of empirical unification are powerful and

ways imperfect.
effective, there emerges a high degree of order or systematicity. On the
other hand, if structured conflict of interests and potential for de-compo-
sition emerge in combination, this can create a crisis tendency - leading
to greater incoherence and contestation. Thus, in Connell’s approach,
gender regimes are not clock-like mechanisms where each part moves in
harmony with others. The overall picture might be characterized by dis-
order - especially in times of crisis. While frequently using the word ‘sys-
tem’ to refer to the totality of structures of gender relations, and thus at-
tributing a certain degree of systematicity or orderliness to gender
regimes, Walby also underlines the distinctiveness of the structures she
identifies, and notes that “the six structures have causal effects upon each
other, both reinforcing and blocking, but are relatively autonomous.”¢4
In this study, I focus on the social positioning of lived bodies in rela-
tion to one another through substantive criminal law. In other words, |
am interested in the ways in which gendered hierarchies of power are
shaped through the regulation of violence and intimacy- that is through
immunity, and sentence reductions and orderings of intimate relation-
ships through criminal law. [ think it would be interesting to examine the
relationship between the violence aspect of the gender regime in Turkey
and other aspects. How distinct is this aspect? Does it move in tandem
with other aspects of the gender regime? I think such questions can help
us reach at a larger understanding of gender regimes and masculine

domination but given the limited nature of this research [ am not able to

62 R. W. Connell, Gender and Power: Society, the Person, and Sexual Politics (Stanford:
Stanford University Press, 1987), 97.

631bid., 116.

64 Walby, Theorizing Patriarchy, 20.
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provide definitive answers to all of these questions. However, throughout
this study, I interpret the findings of my research with these questions in
mind, drawing on the existing scholarship on some matters.

In this study, | use the term regime of intimate violence to refer to the
total of norms, rules, and discourses through which intimate violence is
regulated. For some time, some law and society scholars have been using
the term regime of domestic violence to refer to a particular segment of
this regime -to norms and rules concerning non-lethal violence.®® In-
spired by these studies, I propose to expand the scope slightly by using
the term “intimate violence,” and including the regulation of lethal vio-
lence in the scope of analysis. [ also use the term regime of gender violence
in the same sense but, since my empirical focus is on intimate violence, |
use the latter term more infrequently in this study.

[ think that working with the regime conceptualization®® can be very
useful in studies on gender violence for various reasons. First, this con-
ceptualization makes it possible to reframe the matter by taking the role
of the state in the reproduction of practices of gender violence into ac-
count. As noted by Willem Schinkel and Jane Kilby, the state rarely ap-
pears in academic debates on interpersonal violence which is often as-
sumed to be a practice that concerns mainly two parties: the perpetrator
and the victim.%” On the other hand, the state plays an important role in
shaping the contexts of interpersonal violence and affecting the condi-
tions of its reproduction as a social practice. The regime approach makes
it possible to bring the state into scrutiny in a more extensive way, and to

examine the ways in which state authority is entangled with masculine

65 Keith Guzik, “The Forces of Conviction: The Power and Practice of Mandatory Prose-
cution upon Misdemeanor Domestic Battery Suspects,” Law & Social Inquiry 32, no. 1
(2007): 41-74; and Sally Engle Merry, “The Global Travel of Women’s Human Rights,”
May 11, 2017, http://as.nyu.edu/content/dam/nyu-as/asSilverDialogues/docu-
ments/S%20Merry%20Resonance%20Dilemma%?20silver%20prof%?20article1.pdf

66 For a violence regime approach that emphasizes the importance of violence for the
reproduction of gendered hierarchies of power see; Jeff Hearn et al., “From Gender Re-
gimes to Violence Regimes: Re-Thinking the Position of Violence,” Social Politics (Sum-
mer 2020): 1-24.

67 Willem Schinkel and Jane Kilby, “Regimes of Violence and the Trias Violentiae,” Euro-
pean Journal of Social Theory 16, no. 3 (2013): 310-325.
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domination and reproduction of practices of intimate violence. Second,
conceptualizing intimate violence as a social practice that is subject to a
regime makes it possible to focus on the regulation of gender violence in
a general fashion. It gives us a means of talking about a larger arrange-
ment - instead of particular norms and rules.

In the disciplines of sociology and political science, what we may call
the feminist social movement (FSM) approach is very dominant in stud-
ies that deal with legal change concerning gender violence. According to
this approach, legal change concerning gender violence happens as a re-
sult of feminist campaigning mediated by the existence or absence of
push factors (like changes in international context) and facilitating con-
ditions (like existence of state agencies tasked with coordinating gender

policies).%®

According to this understanding of legal change, organized
feminist campaigning is the actant and institutions, and actors within the
state are either catalyzers or reactants. Feminists demand and states re-
sist or give-in. A recent trend in gender violence scholarship is quantify-
ing and comparing state performance on the basis of indicators - often in
line with this model of change. Such studies assess and measure either

government responsiveness to violence against women® and, in one

68 Some studies that adopt such an approach include; R. Amy Elman, Sexual Subordina-
tion and State Intervention: Comparing Sweden and the United States (Providence, RI:
Berghan Books, 1996); S. Laurel Weldon, Protest, Policy, and the Problem of Violence
Against Women: A Cross-National Comparison (Pittsburgh: University of Pittsburgh
Press, 2002); and Mala Htun and S. Laurel Weldon, The Logics of Gender Justice: State
Action on Women'’s Rights Around the World (Cambridge: Cambridge University Press,
2018). This approach is also dominant in studies on Turkey. For some examples, see Elif
Gozdasoglu Kiiciikalioglu, “Framing Gender-Based Violence in Turkey,” Les cahiers du
CEDREF 22 (2018): 128-157; Nur Banu Kavakli Birdal, “The Interplay between the State
and Civil Society: A Case Study of Honor Killings in Turkey” (PhD diss., University of
Southern California, 2010); Aldikagt1 Marshall, Shaping; Songiil Sallan-Giil, “Ttirkiye’de
Eril Refah Rejimi, Kadina Yonelik Ailei¢i Siddet ve Siginmaevleri,” in 2000’ler Tiirki-
yesinde Sosyal Politika ve Toplumsal Cinsiyet, ed. Adem Yavuz Elveren and Saniye Dede-
oglu (Ankara: imge, 2015), 331-361; and Burcu Ozdemir, “The Role of the EU in Turkey's
Legislative Reforms for Eliminating Violence against Women: A Bottom-Up Approach,”
Journal of Balkan and Near Eastern Studies 16, no. 1 (2014): 119-136.

69 Htun and Weldon, Logics of Gender.

21



NAZIFE KOSUKOGLU POLATEL

case, changes in the quality of “legal protections against domestic vio-
lence” in massive-n studies - some including as many as 196 countries.”
As noted by Sally Merry, such indicator-based approaches that have
been promoted by various international bodies like the UN require “the
sacrifice of context, history, and culture.””* What is more, the characteris-
tics of regimes of intimate violence do not only get determined by what
is understood as law-in-the-books (key pieces of legislation and consti-
tutional court decisions) in such studies. As shown by various studies on
gender related law reform, judicial practice determines the extent of
transformation that legislative changes can bring about and the trans-
formative potential of reforms is actualized at courts.”® Plus, reform can
happen through judicial decision-making itself through case law -in the
absence of any legislative change- even in countries that have code-based
legal regimes.” Such changes are virtually undetectable in studies that
focus on the most apparent and available texts concerning the issue.
Moreover, there are extensive differences in the characteristics of ju-
dicial fields in different countries. For example, the organization of the
judicial field is pyramidal in countries like the USA or Canada, but there
are multiple highest courts in France and Turkey. Thus, even when re-
search design is crafted to include constitutional court decisions, such in-
dicator-based studies modelled on the US case would not be able to cap-
ture a crucial part of the judicial decision-making at the highest level in

various countries.”® In addition, given the geographical and disciplinary

70 David L. Richards and Jillienne Haglund, Violence against Women and the Law (Lon-
don: Routledge, 2015).

71 Sally Engle Merry, “Cultural Dimensions of Power/Knowledge: The Challenges of
Measuring Violence against Women,” Sociologie du travail 58, no. 4 (2016): 372.

72 Catharine A. Mackinnon, “Disputing Male Sovereignty: On United States v. Morrison,”
Harvard Law Review 114, no. 1 (2000): 135-77; Rosemary Hunter, “The Implementation
of Feminist Law Reforms: The Case of Post-provocation Sentencing,” Social and Legal
Studies 26, n0.2 (2017): 129-165; and Jeremy Horder and Kate-Fitz Gibbon, “When Sex-
ual Infidelity Triggers Murder: Examining the Impact of Homicide Law Reform on Judi-
cial Attitudes in Sentencing,” The Cambridge Law Journal 74, no. 2 (2015): 307-328.

73 Ute Frevert, “Honour and/or/as Passion: Historical Trajectories of Legal Defenses,”
Rechtsgeschichte Legal History 22 (2014): 245-255.

74 For an actual study that uses such research design to measure the rest of the world,
see Htun and Weldon, The Logics of Gender Justice.
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distribution of the literature on gender violence, such studies may be
testing the extent to which developments in the global south conform to
frameworks developed on the basis of northern experience - because we
simply lack the empirical historical data and analysis concerning the
characteristics of regimes in different countries that would enable us to
form a more inclusive framework to begin with. Because of these reasons,
[ think that it might be fruitful to de-conflate the regulation of intimate
violence and to study different elements of such regimes without collaps-
ing law into politics, and governmental action and without projecting a
northern teleology to the global south.

In the disciplines of sociology of law, law and society and socio-legal
studies, there is an emphasis on the role of struggle or strife among dif-
ferent actors, groups, life-worlds, and interests in shaping legal change.”
According to this view, law does not exist and does not change in a space
isolated from society. On the other hand, various works in this literature
show that legal change cannot be explained by a single variable or a sin-
gle movement because the flows of law are affected by various factors like
the attitudes and activisms of a variety of groups and organizations in-
cluding jurists and legal professionals, changes in macro-economic struc-
tures and/or shifts in governmentality and techniques of power.”® For ex-
ample, in her study on the regulation of wife-beating in Hawai'’i, Sally
Merry shows that legal responses to this form of violence were affected
by various factors including changes in the cultural conceptions of mar-
riage and “overarching logics of punishment.”’’ In her study on the trans-
formations of masculine domination in Western Europe, historical soci-

ologist Pavla Miller shows that transformations of the regulation of

75 Philip Goodman, Joshua Page, and Michelle Phelps, Breaking the Pendulum: The Long
Struggle over Criminal Justice (Oxford: Oxford University Press, 2017); and Mathieu
Deflem, “The Boundaries of Abortion Law: Systems Theory from Parsons to Luhmann
and Habermas,” Social Forces 76, no. 3 (1998): 775-818.

76 Some examples include Goodman et al.,, Breaking; and Boaventura de Sousa Santos
and Cesar A. Rodriguez-Garavito, eds., Law and Globalization from Below: Towards a Cos-
mopolitan Legality (Cambridge: Cambridge University Press, 2005).

77 Sally Engle Merry, “Governmentality and Gender Violence in Hawai'i in Historical Per-
spective,” Social and Legal Studies 11, no. 1 (2002): 81-111.
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gender violence cannot be solely explained with the rise of feminist
movements.’® These studies do not show that feminist social movements
are unimportant. They just indicate that we need broader explanatory
frameworks. In this study, I approach the transformations of the regime
of intimate violence in Turkey from this broader angle and work with a
framework that takes institutional practices and actors like scholars and
judges into account.

There are various factors that make Turkey a good case for exploring
legal change concerning gender relations and intimate violence. First of
these is the well-known dynamism of the gender regime in Turkey in
terms of the formal recognition of women’s rights.”® In the period be-
tween the mid-19th and early 20t centuries, there was a process of ex-
tensive legal reform in the Ottoman Empire and later in Turkey. In this
process, the legal basis of gender relations also changed in a significant
manner and women’s rights in a number of areas were formally recog-
nized.

Because of the breadth of legal changes that characterized the late-
19th and early 20th centuries, Turkey has also been seen as a good case
for discussing the question of whether law can bring about social change,
especially for women and gender relations. According to legal anthropol-
ogist June Starr, the Turkish case proved that it could.89 Especially after
the formation of the Republic, secular elites had won the battle for the
control of state and society -a battle that they had fought against Islam-
ists. Plus, at least in a coastal town in western rural Anatolia, conscious-
ness of peasants had been secularized and Islam was relegated to the

sphere of personal ethics. Deniz Kandiyoti answered the same question

78 Pavla Miller, Transformations of Patriarchy in the West, 1500-1900 (Bloomington: In-
diana University Press, 1998).

79 Deniz Kandiyoti, Cariyeler, Bacilar, Yurttagslar: Kimlikler ve Toplumsal Dontistimler (Is-
tanbul: Metis, 1996); and Yesim Arat, Religion, Politics and Gender Equality in Turkey:
Implications of a Democratic Paradox, Research Report prepared for the Project Reli-
gion, Politics and Gender Equality (Istanbul: UNRISD and Heinrich Bdll Stiftung, 2009).

80 June Starr, Law as Metaphor: From Islamic Courts to the Palace of Justice (Albany: SUNY
Press, 1992).
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quite differently.81 According to her analysis, written in the same years
with Starr’s Law as Metaphor but with a larger geographical scale in
mind, this case proved that everyday life and social practices could not be
changed through law on massive terms. According to her, Turkish women
were emancipated through the early Republican reforms which replaced
sharia with secular laws, but they (especially rural Anatolian women)
were not liberated because of social control over women'’s sexuality, so-
cio-economic structures, cultural practices (which had a complex rela-
tionship with Islam) and the limited nature of women'’s political repre-
sentation and movements. What did the Republican reforms really bring
for women and gender relations? What is the impact of law on society
and social practices? This study provides important insights for this de-
bate on the basis of an empirical investigation focusing on intimate vio-
lence.

Another factor that makes Turkey a good case for such a study is the
historically patchy but periodically strong existence of autonomous fem-
inist movements.®? Feminist movements that began to rise in the late-Ot-

toman period continued to be effective in the early years of the Republic

81 Deniz Kandiyoti, “Emancipated but Unliberated? Reflections on the Turkish Case,”
Feminist Studies 13, no. 2 (1987): 317-338.

82 For the feminist movements in the late-Ottoman and early-Republican periods, see
Fatmagiil Berktay, “Kadinin insan Haklarinin Gelisimi ve Tiirkiye,” Sivil Toplum ve Dem-
okrasi Konferans Yazilari, no. 7 (2004), https://stk.bilgi.edu.tr/media/up-
loads/2015/02/01 /berktay_std_7.pdf; Bahadir Tiirk, “Tiirk Modernlesmesi Uzerinden
Birinci Dalga Feminizmini Okumak,” in Biilent Tanér’e Armagan, ed. 0. 0. Tanér (Istan-
bul: Legal Yayincilik, 2004), 690-699; Zafer Toprak, Tiirkiye'de Kadin Ozgiirliigii ve
Feminizm: 1908-1935 (Istanbul: Tarih Vakfi Yurt Yayinlari, 2014); and Yaprak
Zihnioglu, Kadinsiz Inkilap (Istanbul: Metis, 2003). For the post-1980 period, see Sirin
Tekeli, “Europe, European Feminism, and Women in Turkey,” Women'’s Studies Interna-
tional Forum 15, no. 1 (1992): 139-143; Niikhet Sirman, “Feminism in Turkey,” New
Perspectives on Turkey 3, no. 1 (1989): 1-34; Sirin Tekeli, ed., Kadin Bakis A¢isindan
1980’Ier Tiirkiye’sinde Kadin (Istanbul: iletisim, 1990); Aksu Bora and Asena Giinal,
eds., 90’larda Tiirkiye’de Feminizm (Istanbul: Hetisim, 2002); Aksu Bora, ed.,, Iradenin
lyimserligi: 2000’lerde Tiirkiye’de Kadinlar (Ankara: Ayizi, 2015); and Serpil Sancar,
“Tiirkiye’de Kadin Hareketinin Politigi: Tarihsel Baglam, Politik Giindem ve
Ozgiinliikler,” in Birkac Arpa Boyu- 21. Yiizyila Girerken Tiirkiye’de Feminist Calismalar:
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and pushed for the recognition of women’s rights in a number of areas.
With the abolition of the Turkish Women'’s Association that was at the
forefront of this struggle in 1934, the era of independent women’s move-
ments in the early Republican period came to an end. In the late-1940s,
women started to re-organize and form associations promoting women'’s
rights but the emphasis of this era was on maintaining the rights that
were already recognized. In the 1960s, left-wing women and organiza-
tions began to problematize a number of gender related issues but it was
not until the 1980s that independent feminist movements arose. Unlike
some countries like Finland and similar to some others like the UK,23 gen-
der violence was at the core of feminist campaigning in Turkey after the
1980s and feminist movements achieved to become significant actors
shaping public debates on gender violence. In both of these independent
feminist movement periods, there were significant developments in
terms of the formal recognition of women'’s rights in different areas such
as education or employment.®* This historical trajectory makes Turkey a
good case for scrutinizing the relationship between the rise of feminist
movements and changes in the regulation of intimate violence.

When [ started this study, I was thinking along the lines of the feminist
social movements approach. This is why I expected to find improvements
in the regime in periods characterized by the rise of mass and autono-
mous feminist movements. The findings of my research falsified this ex-
pectation. In both of the breakthrough epochs of feminist activism, there
were traceable expansions in the accommodation provided for intimate
violence. Both in the 1910s and 1980s, law had become remarkably more

tolerant of violent men. As I underline in this study, such overlaps point

Prof. Dr. Nermin Abadan Unat’a Armagan (Istanbul: Kog¢ University Press, 2011), 53-
109.

83 For a comparison between the feminist problematizations in Finland and Britain, see
Johanna Kantola, Feminists Theorize the State (Basingstoke: Palgrave Macmillan, 2006).
For the importance of gender violence in feminist activism in Turkey in the post-1980
period, see Aldikact1 Marshall, Shaping; Bora and Giinal, 90’larda Feminizm; and Sancar,
Kadin Hareketinin Politigi.

84 Berktay, Kadinin Insan Haklart; Toprak, Kadin Ozgiirliigii; and Yildiz Ecevit, “Women’s
Rights, Women'’s Organizations, and the State,” in Human Rights in Turkey, ed. Zehra F.
Kabasakal Arat (Philadelphia: University of Pennsylvania Press, 2007), 187-201.
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out to the fallacy of the FSM approach and highlight the fact that the im-
pact of social movements on law might be much less straightforward than
it is generally assumed. I also provide an explanation for these overlaps.
To put the cart before the horse,  argue that the emergence of such move-
ments may signify acute crises in the established gender order and that
regimes of intimate violence may become particularly violent in such pe-
riods because male elites may choose to ally with men in homes to disci-

pline women during such crises.

§ 1.2 Law, Violence, and Masculine Domination

Norms, discourses, and mechanisms that play a role in the regulation of
intimate violence are established, contested and transformed in multiple
fields. Education and shelter policies, legislation, and judicial practice all
play a role in the governance of intimate violence in a country.8> Further-
more, it is not only state institutions that affect the transformations of
these regimes. Non-state institutions like feminist organizations and
transnational institutions like the EU or the UN are also actors that affect
such changes.8¢ In this study, I focus on substantive criminal law, which
is a specific means through which intimate violence is regulated.

Several scholars from the disciplines of socio-legal studies, legal his-
tory and law-and-society underline that law has sanctioning, ordering,
and disciplining effects that impact the material and symbolic conditions
under which everyday interactions between people take place. As noted
by Austin Sarat and Jonathan Simon:

Most social relations are permeated with law. Long before we ever
think about going to a courtroom, we encounter landlords and
tenants, husbands and wives, barkeeps and hotel guests-roles that
already embed a variety of juridical notions. The hypermediated

quality of communities established under the conditions of late

85 Htun and Weldon, The Logics of Gender Justice; and Weldon, Protest, Policy, and the
Problem of Violence Against Women.
86 Kogacioglu, “Tradition Effect,” 133.
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modern life embeds law at an even more molecular level because
the very flesh of those communities-the bandwidths of the broad-
cast world, the networks of cable and phone lines known as the

internet- come to us already legally processed to a great degree.?’

Some scholars argue that the power of law depends on its two main func-
tions, categorized as the instrumental (regulative or distributive)® and
symbolic functions of law.?® Some others refer to these as “uses” rather
than functions, and underline that these are analytical constructs rather
than actually separable things.”® The instrumental aspect of law refers to
the direct and material ways in which law aims to affect the social world,
and to change the material conditions of reproducing particular social
practices. For example, a country may change the tariff legislation in or-
der to hinder the import of commodities by increasing the cost of selling
and buying goods manufactured outside. This would directly change the
material conditions of engaging in such transactions. However, such a
change may not always bring about the explicitly intended outcome.
Companies may prefer to continue their existing ways of doing business
by sacrificing from their profit margins or customers may prefer to con-
tinue buying imported goods despite the rising costs. In sum, because of
its instrumental function or use, law may change the conditions of repro-
ducing certain practices but the actual outcomes of such changes are not
solely determined by law.

Law also has a symbolic function because of its effects on the desig-
nation of public norms. Joseph R. Gusfield notes that “law is not only a

means of social control but also symbolizes the public affirmation of social

87 Austin Sarat and Jonathan Simon, “Beyond Legal Realism?: Cultural Analysis, Cultural
Studies, and the Situation of Legal Scholarship,” Yale Journal of Law and the Humanities
13, no. 1 (2013): 20.

88 Kristin Anne Kelly, Domestic Violence and the Politics of Privacy (Ithaca: Cornell Uni-
versity Press, 2003), 59- 60; and Duncan Kennedy, “The Stakes of Law: Hale and Fou-
cault,” Legal Studies Forum 15, no. 4 (1991): 327-366.

89 Joseph R. Gusfield, “On Legislating Morals: The Symbolic Process of Designating De-
viance,” California Law Review 56, no. 1 (1968): 54-73.

90 Robert W. Gordon, “Critical Legal Histories,” Stanford Law Review 36, no. 57 (1984):
112.
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ideals and norms. The statement, promulgation, or announcement of law
has a symbolic dimension unrelated to its function of influencing behavior
through enforcement.”® This aspect of law has also been underlined by
Duncan Kennedy who states that “the legal system creates as well as re-
flects consensus (...). Its institutional mechanism ‘legitimates,’ in the sense
of exercising normative force on the citizenry.”%

For several reasons, both aspects of the power of law are relevant for
a study which examines the relationship between law and gender vio-
lence, or any form of violence. First of all, law is the ultimate field in which
what constitutes violence is determined. According to Schinkell, this is
what gives law itselfa violent aspect.”* Moreover, law does not only define
and categorize violence. It also distributes and regulates it. This aspect of

law has been emphasized by Robert Cover who notes that:

Legal interpretation takes place in a field of pain and death. This
is true in several senses. Legal interpretive acts signal and occa-
sion the imposition of violence upon others: A judge articulates
her understanding of a text, and as a result, somebody loses his
freedom, his property, his children, even his life. Interpretations in
law also constitute justifications for violence which has already
occurred or which is about to occur. When interpreters have fin-
ished their work, they frequently leave behind victims whose lives
have been torn apart by these organized, social practices of vio-
lence. Neither legal interpretation nor the violence it occasions

may be properly understood apart from one another.®*

By allowing a particular violent practice, legislation and judicial practice
can produce the effect of rendering it as a normal, expected or even de-

sirable thing to do. This aspect of criminal law is emphasized by Nils

91 Gusfield, Legislating, 57.

92 Duncan Kennedy, Sexy Dressing Etc.: Essays on the Power and Politics of Cultural Iden-
tity (Cambridge, MA: Harvard University Press, 1993), 107.

93 Willem Schinkel, Aspects of Violence: A Critical Theory (Basingstoke: Palgrave Macmil-
lan, 2010).

94 Robert Cover, “Violence and the Word,” The Yale Law Journal 95 (1986): 1601.
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Jareborg in his examination of justification and excuse in Swedish Crimi-

nal Law:

When there are justifying circumstances, we do not want to sup-
press the otherwise criminalized behavior; the balancing of inter-
ests and values has resulted in the conclusion that we do not want
to discourage people from committing such deeds; we do not want
to teach them to refrain from such deeds and we do not want to
express disapproval if someone commits such a deed. Instead, we
might even want to encourage people to perform an otherwise
criminalized act, because it is the “right thing to do.” In any case
the message is: this is all right, it is not wrong to do this.*®

[ think that by examining what is considered “all right” and “not wrong to
do” in the field of law, we can explore what has been projected as normal,
expected, and even desirable in this field. Scrutinizing this matter, we can
examine the ways in which law enforces or changes the material and
symbolic conditions of reproducing practices of intimate violence. Mod-

ern states can, did, and do allow people to rape,’® imprison,®” hit,8 and

95 Nils Jareborg, “Justification and Excuse in Swedish Criminal Law,” Scandinavian Stud-
ies in Law 31 (1987): 170.

9 For example, vaginal marital rape was not a crime in many countries like the USA or
[taly until recent decades, and it is still not a crime in some countries. See Krina Patel,
“The Gap in Marital Rape Law in India: Advocating for Criminalization and Social
Change,” Fordham International Law Journal 42, no. 5 (2019): 1519-1546.

97 Until the 19t century, imprisonment of a wife by the husband was not a crime in Brit-
ain. On the Jackson case of 1891 which set a new precedent in this regard, see Teresa
Sutton, “R v Jackson (1891),” in Women’s Legal Landmarks: Celebrating the History of
Women and Law in the UK and Ireland, ed. Erika Rackley and Rosemary Auchmuty (Ox-
ford: Hart, 2019), 99-104; and Ginger Frost, “A Shock to Marriage?: The Clitheroe Case
and the Victorians,” in Disorder in the Court: Trials and Sexual Conflict at the Turn of the
Century, ed. George Robb and Nancy Erber (Basingstoke: Palgrave, 1999), 100-119.

98 In 1979, Sweden became the first country where the use of physical violence as a
method of parental discipline was explicitly prohibited. As of 2019, only 12% of chil-
dren in the world lived in countries where such a prohibition exists. “Progress,” Global
Initiative to End All Corporal Punishment, https://endcorporalpunishment.org/count-
down/.
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kill others.?2 Modern states can, did and do differentiate acts of violence
on the basis of relationship between the target and the perpetrator.100 By
exploring to whom such allowances have been made under what condi-
tions, we can obtain a larger understanding of the relationship between
masculine domination and state authority, and of dynamics of change
concerning this matter.

At first glance, this may seem like an invitation towards moving away
from Max Weber’s conceptualization of the relationship between vio-
lence and modern states, and even as an anti-Weberian stance, because
Weber is the author who wrote this famous sentence: “A state is a human
community that (successfully) claims the monopoly of the legitimate use

of physical force within a given territory.”1%

If he had not written any-
thing besides this single sentence, it would be fair to argue that he was
wrong -because there have been many non-state actors (like self-defend-
ing individuals, disciplining husbands or parents, and private contractors
who serve as mercenaries) whose “rights” to use violence have been rec-
ognized in the field of law in modern states. And this is how Weber has
been criticized by some scholars working on violence.’®2 However, in the
same paragraph that he wrote this famous quote, Weber also wrote: “Spe-
cifically, at the present time, the right to use physical force is ascribed to
other institutions or to individuals only to the extent to which the state per-
mits it.”1% So, according to Weber, what is specific to the modern state is

not limiting the power to use legitimate force to state officials- the state

99 To the best of my knowledge, there is not a single state in the world which does not
recognize Killing in self-defense as a crime subject to excuse or does recognize Killing of
combatants by soldiers in combat as a crime.
100 On the issue of family ties and criminal law in the USA, see Dan Markel, Ethan Leib,
and Jennifer M. Collins, Privilege or Punish: Criminal Justice and the Challenge of Family
Ties (Oxford: Oxford University Press, 2009).

101 Max Weber, “Politics as a Vocation,” in The Vocation Lectures, ed. David Owen and
Tracy B. Strong (Indianapolis: Hackett, 2004), 33.

102 Sylvia Walby, Jude Towers, and Brian Francis, “Mainstreaming Domestic and Gender-
Based Violence into Sociology and Criminology of Violence,” The Sociological Review 62,

no. 2 (2014): 187-214.
103 Weber, Politics as a Vocation, 33.
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can share this power with a number of actors including institutions or
individuals who do not have to be state officials - but the claim of monop-
oly to effectively legitimize and permit violence. Thus, [ do not read Weber
in the same way as some other scholars working on this issue. Plus, I
think that Weber’s conceptualization of domination and his differentia-
tion of two main forms of domination as domination by authority and
domination by constellations of interests may be helpful for understanding
the transformations of masculine domination in recent centuries.194 In
some works on the long-term transformations of masculine domination
in the global north, this process is conceptualized as a shift from private

195 or from patriarchal to contractual'®® masculine domination. I

to public
think that it might be fruitful to scrutinize how this process unfolded in
the global south and what came after the abolition or erosion of domina-
tion by authority in different countries without limiting ourselves to con-
cepts like the private-public divide or contractual domination.

As underlined by Mindie Lazarus-Black and Susan Hirsh, law does not
only “bark” and “bite” but also “nuzzles” and “reconceptualizing law in
relation to power means coming closer to understanding when and why
the dog sometimes nuzzles, sometimes barks, and sometimes bites.”107
In this study, [ work with an inverted version of this proposition and at-
tempt to explore what empirical historical research that traces the ques-
tions of when and why law behaves in such ways may tell us about the
relationship between law, and masculine power and about the dynamics

of legal change.

104 Max Weber, Economy and Society: An Outline of Interpretive Sociology, ed. Guenther

Roth and Claus Wittich (Berkeley: University of California Press, 1968), 943.
105 Slyvia Walby, “Varieties of Gender Regimes,” Social Politics: International Studies in
Gender, State and Society 27, no. 3 (2020): 414-431.

16 Carole Pateman, The Sexual Contract (Stanford: Stanford University Press, 1988).

107 Susan F. Hirsch and Mindie Lazarus-Black, “Introduction: Performance and Paradox:
Exploring Law’s Role in Hegemony and Resistance,” in Contested States: Law, Hegemony,
and Resistence, ed. Susan F. Hirsch and Mindie Lazarus-Black (New York: Routledge,
1994), 6.
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Another body of scholarship that influenced my approach to gender
violence is the feminist scholarship on law. There is a great variety in this
body of literature. Different scholars adopt different theoretical ap-
proaches, have different primary problematics or “chief enemies” and
work with different methodologies.!®® However, almost all scholars work-
ing in this field agree that law is an important force that affects the social
world in gendered ways, and shapes the ground in which the reproduc-
tion and transformation of gender relations take place.

Many scholars who focus directly on the relationship between law
and gender violence underline the role of law in structuring the contexts
in which individual acts of interpersonal violence occur and in affecting
the conditions under which such practices of violence are reproduced as
means of masculine domination.!®® They underline that legislation, judi-
cial practice, and law-enforcement produce effects that do not only im-
pact the people directly targeted by violence in a particular case but also
other people. Because the state, and more specifically state law, is the
only source of legitimate physical violence, legal and judicial norms en-
shrined and applied in state law define the ultimate parameters or
ground rules of such violent interactions.!1% By immunizing the perpetra-
tors of a particular practice of violence, the state establishes room for the
widespread reproduction of that practice. When this immunity is abol-
ished, the material conditions of reproducing of this practice change be-
cause abolition changes the possible material outcomes of engaging in
this practice. Moreover, with the abolition of immunity, the symbolic mes-
sage given by law also changes because the act becomes something that

is distinctively wrong to do - carrying the stamp of an illegal deed.

108 For an overview of this literature, see Martha Chamallas, Introduction to Feminist
Legal Theory (New York: Aspen, 1999).

109 Kogacioglu, “Tradition Effect”; Siegel, Rule of Law; and Elizabeth M. Schneider, Bat-
tered Women and Feminist Lawmaking (New Haven: Yale University Press, 2000). Criti-
cal legal studies scholar Duncan Kennedy also emphasizes the structuring power of law
in his elaborations on sexual violence; Kennedy, Sexy Dressing, esp. 136.

110 Katherine M. Schelong, “Domestic Violence and the State: Responses to and Ration-
ales for Spousal Battering, Marital Rape and Stalking,” Marquette Law Review 78, no. 1
(1994): 83.
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Recent feminist studies on law and gender violence also provide in-
sights concerning the issue of gender related criminal law reform. Such
reforms are no longer seen as absolute goods. The efficacy of criminali-
zation for the elimination of intimate violencelll and disparate effects
that such reforms can bring about (like deepening racial inequalities and
deteriorating victim’s autonomy)112 have been problematized in studies
that focus on the US. What these reforms entail and exclude has also been
problematized. As shown by Merry et al, the voices and demands of
grass-root women'’s organizations can be marginalized in such processes
and power asymmetries among different actors and institutions may
shape what will emerge as law reform at the end.!13 In sum, there has
been a disenchantment with law reform, especially criminal law reform,
in feminist scholarship.

In this study, I approach the issue of criminal law in Turkey from this
disenchanted perspective. The extent to which this reform process actu-
ally contributed to the deepening of ethnic hierarchies and criminaliza-
tion of Kurds in Turkey has been underlined in the existing scholar-
ship.11* However, much of the scholarship focuses on the successful
aspects of this process, success defined as the adoption of the demands
of feminist organizations by legislators.115> My opinion is that what was
not demanded in this process or what demands were not translated into
legalese are as important as the question of what demands of women’s

rights organizations made it into law.

111 Elizabeth M. Schneider, “Domestic Violence Law Reform in the Twenty-First Century:
Looking Back and Looking Forward,” Family Law Quarterly 42, no. 3 (2008): 353-363.
112 Aya Gruber, “A ‘Neo-Feminist’ Assessment of Rape and Domestic Violence Law Re-
form,” Journal of Gender, Race and Justice 15, no. 3 (2012): 583-615; and Claire Houston,
“How Feminist Theory Became (Criminal) Law: Tracing the Path to Mandatory Criminal
Intervention in Domestic Violence Cases,” Michigan Journal of Gender and Law 21, no. 2
(2014): 217-272.

113 Sally Engle Merry et al., “Law from Below: Women’s Human Rights and Social Move-
ments in New York City,” Law and Society Review 44, no. 1 (2010): 101-128.

114 Kogacioglu, “Tradition Effect.”

115 Ayse Glinel Ayata and Fatma Tiitilincii, “Critical Acts without a Critical Mass: The Sub-
stantive Representation of Women in the Turkish Parliament,” Parliamentary Affairs 61,
no. 3 (2008): 461-475; and Kavakl Birdal, The Interplay.
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In contemporary feminist legal studies, lethal and non-lethal violence
are generally discussed under separate headings - probably because of
the fact that they are subject to different norm sets. Although the mitiga-
tion provided for intimate control murders committed by husbands upon
extra-marital sexual relations was also legitimized on the basis of “honor
defense” in the US until the mid-20t century,*® such murders are now
called passion killings in the US and other countries in the global north -
unless they are committed by people from southern backgrounds.!!’ The
term honor Kkillings, on the other hand, is reserved for intimate control
murders committed in the global south or for murders committed by
people who are claimed to have a distinct background based in a “honor
culture.” As underlined by some scholars, such murders are not only
framed but also regulated differently in different countries.!!® For exam-
ple, the French regime stopped providing a differentiated mitigation for
such murders after the 1970s but the US regime still provides mitigation
on the basis of the provocation.!® In the 2000s, legislation in many coun-
tries in the Arab Middle East still provided mitigation for intimate control
murders - in some cases not just for husbands but for a large group of
male relatives.!?° In this study, I am interested in the institutional and his-
torical makings of such differences in framings and regulations. Follow-
ing Kogacioglu, I think that we can go beyond the framework according
to which such differences are logical and natural outcomes of religious or
cultural differences and explore their socially and institutionally con-
structed nature as well as the role of law in that construction if we scru-
tinize the issue from this angle. In this study, [ use the term intimate con-
trol murders to refer to such cases of lethal violence because the term
“honor killings” was the product of historical makings itself and its mean-

ing in the Turkish context remains contested to this day.

116 John Kaplan, Robert Weisberg, and Guyora Binder, Criminal Law: Cases and Materials
(New York: Wolters Kluwer, 2004), 335-336.

117 Frevert, Honour, 245.

118 Frevert, Honour; and Lama Abu-Odeh, “Comparatively Speaking: The ‘Honor’ of the
‘East’ and the ‘Passion’ of the ‘West,” Utah Law Review 287, no. 2 (1997): 287-307.

119 Frevert, Honour.

120 Abu-0deh, Comparatively Speaking.
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The questions of what has been accepted as normal, what has been
allowed, and how intimate violence has been regulated and punished
have been asked by various scholars studying different periods and loca-
tions, particularly the Anglosphere. These studies underscore the im-
portance of studying judicial practice because they show that norms and
doctrines that play important roles in the regulation of intimate violence
in the field of law are not always written in codes.!?! Some scholars have
shown that, even in countries with code-based legal regimes where the
importance of judicial law-making is accepted to be limited, judicial prac-
tice can be much more accommodative of masculine violence than what
might be expected on the basis of what is written in codes!?? and that
courts can develop norms and accept doctrines changing the regime of
intimate violence even in the absence of legislative change.'?® Some other
scholars have shown that courts may resist the attempts of legislators to
eliminate such norms by developing new norms to ensure the continua-
tion of accommodation —even if they are explicitly forbidden to do this in
the legislative texts that are adopted to initiate change.!?* Thus, this dis-
sertation builds on an existing literature that highlights the role of insti-
tutions like courts in shaping and changing the rules of the game con-
cerning intimate violence.

In their elaborations on law and legal history, Massimo Meccarelli and
Maria Julia Solla Sastre conceptualize law as something that “flows” and
argue that it is inefficient and even misleading to approach the move-
ments of law in space with approaches that marginalize the relationship
between space and law and with terms like transplantation, importation

or reception.12> These scholars, as well as various others,126 suggest that

121 Siegel, Rule of Law; Hartog, Man and Wife; and Rambo, Trivial.

122 Eliza E. Ferguson, Gender and Justice: Violence, Intimacy, and Community in Fin-de-
Siecle Paris (Baltimore: Johns Hopkins University Press, 2010).

123 Frevert, Honour.

124 Horder and Fitz-Gibbon, “When Sexual Infidelity,” 307-328.

125 Massimo Meccarelli and Maria Julia Solla Sastre, eds., “Introduction,” in Spatial and
Temporal Dimensions for Legal History (Frankfurt: Max Planck, 2016), 15.

126 Ziya Umut Tirem and Andrea Ballestero, “Regulatory Translations: Expertise and
Affect in Global Legal Fields (Symposium Introduction),” Indiana Journal of Global Legal
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adopting a different terminology, for example thinking about such move-
ments with terms like translation or spatio-temporal localizations of law,
would be more appropriate. In this study, I also approach law as some-
thing that flows across time and space and as something that cannot be
detached from its temporal and spatial context.

[ also use the concept of translation in this study. I refer to the lan-
guage spoken at the top of the legal interpretation hierarchy as high le-
galese. [ show that shifts and settlements in ground rules concerning in-
timate violence happen through changes in this language. In my analysis
of these changes, I also highlight the importance of vernacularization and

of the translation of social demands into this language.

§ 1.3 Looking at the Peak of the State: Institutional Fields Ex-
amined in the Study

Since the 1990s, the literature on gender relations and gender regimes
has developed significantly through studies focusing on the role of insti-
tutions in shaping gender relations. Scholars from a variety of disciplines
have explored the ways in which different institutions shape gender pol-
icies, establish frameworks, and affect the transformations of gender re-
lations.127 Building upon this scholarship, I examine three institutional
fields in this study.

First of these is the Turkish parliament. Several scholars working on
gender regimes or governance of gender relations underline the im-
portance of institutions of “high politics” like parliaments for setting the
parameters of governance concerning gender relations because parlia-

ments play an important role in terms of decision-making concerning the

Studies 21 (2014): 1-25; and Thomas Duve, “What is Global Legal History?,” Comparative
Legal History 8, no. 2 (2020): 73-115.

127 0’Connor, Orloff and Shaver, States, Markets and Families; Kantola, Feminists; Waylen,
Engendering; and Mala Htun, Sex and the State: Abortion, Divorce, and the Family under
Latin American Dictatorships and Democracies, (Cambridge: Cambridge University
Press, 2003).
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establishment of other formal institutions, and development of policies
on different aspects of gender relations.!?® Because of their powers in
terms of finalizing state budgets, parliaments are also important forums
where contestations over the allocation of state resources take place.'?
Last but not the least, parliaments are also the primary institutional set-
tings for codification. Studying parliamentary records, one can explore
the arguments behind the adoption of certain measures and the ap-
proaches of the top political elites in a country to gender relations and
gender violence. Because of these reasons, I decided to include the par-
liament in the group of institutional fields that I study.

Parliaments are generally accepted as institutions of law-making and
not as places where legal interpretation happens. In some cases, legisla-
tors interpret the law, especially when they provide justification explana-
tions for the norms that they introduce. However, there was a much more
complicated picture in Turkey until the mid-20t century. Until the 1960s,
the parliament also adopted interpretation decisions (tefsir karari), in-
terpreting the norms in force. Moreover, in this earlier period, the Minis-
try of Justice published various circulars (tamim) and dicta (miitalaa)
providing its own interpretations of the criminal code. Thus, historically
speaking, formal statutory interpreters were not only judges and prose-
cutors in this country.130

The second institution that I examine is the Court of Cassation. This
court is specifically important for a study focusing on a topic related to
criminal law in Turkey. First of all, the CCa has binding interpretative au-
thority. A lower court judge may take a decision deviating from the exist-
ing CCa interpretation concerning a particular matter but the CCa has the

authority to reverse that decision. Thus, the CCa has an ordering power

128 [bid.

129 Mary Rusimbi and Marjorie Mbilinyi, “Political and Legal Struggles over Resources
and Democracy: Experiences with Gender Budgeting in Tanzania,” in Law and Globali-
zation from Below: Towards a Cosmopolitan Legality, ed. B. De Sousa Santos and C.
Rodriguez-Garavito (Cambridge: Cambridge University Press, 2009), 283-309.

130 This situation is not unique to Turkish history. See Lawrence M. Solan, “Jurors as
Statutory Interpreters,” Chicago-Kent Law Review 78, no. 3 (2003): 1281-1318.
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over lower courts in Turkey. The interpretations of the CCa in some deci-
sions are not legally binding for lower courts other than the one which
took the overruled decision. These regular decisions are still important
because they can set judicial precedents (i¢tihat).

It is generally accepted that the importance of judicial precedents is
not as high as Anglo-American countries in continental Europe because
judicial precedents are not formally accepted among the primary sources
of law in these countries.® On the other hand, law scholars and practi-
tioners underline that deviation from judicial precedents at the lower-
level is not the norm but exception in Turkey.*? An important factor pro-
moting lower-court compliance is the measurement of lower court
judges’ performances on the basis of points issued by the CCa.’*® For a
lower court judge, having a high number of reversed decisions means
having a low performance score and this has a crucial impact on a judge’s
career prospects and possibilities of re-location and promotion.

Due to these factors, there is an interesting situation concerning the
importance of precedents within the Turkish legal regime. On the one
hand, precedents set by regular decisions have no official ordering or
sanctioning power. Thus, the CCa itself is not formally bound by its for-
mer decisions. On the other hand, there are strong structural factors that
promote lower-court compliance with the interpretations of the CCa.
Thus, it is not the precedents themselves that are powerful but the posi-
tions taken by the CCa at given historical moments that are reflected in

precedents. For contemporary judicial practice at the lower level, the

131 For a comparison of Anglo-American and Swedish systems in terms of legal reason-
ing and the role of rules, see Peter Wahlgren, “Legal Reasoning: A Jurisprudential De-
scription,” Proceedings of the Conference: The Second International Conference on Artifi-
cial Intelligence and Law (New York: Association for Computing Machinery, 1989), 147-
156.

132 Firat Gedik and Emel Kog, “Hiikiim Kurma ve igtihat,” Ankara Barosu Dergisi 67, no.
2(2009): 157-163.

133 Cengiz Otaci, “Adli Yarg: Hakimlerinin Gorevde Yiikselme Sartlarinin (Terfi Sistemi-
nin) Yargi Bagimsizligina Etkisi,” in Hukuka Felsefi ve Sosyolojik Bakislar V, ed. Hayrettin
Okgesiz ve Giilriz Uygur (Istanbul: Istanbul Barosu Yayinlari, 2012), 156-172.
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most important precedent to be taken into consideration is the one that
reflects the current position of the CCa.

This situation has been severely criticized by some law scholars and
judges.’®* For example, in a colloquium on criminal law reform in 1981,
criminal law professor Eralp Ozgen argued that the defining characteris-
tics of a good judge were respect for law and obedience to law itself but
the Turkish legal regime in which the CCa had so much power was turn-
ing judges into people whose obedience was not directed towards law
but towards the CCa as an institution. According to Ozgen, many judges
were concerned about their evaluations and, because of such concerns,
they were not applying the law but merely the CCa’s interpretation of law.
As a result, the system was pushing judges towards working like “auto-
mats” processing the facts of cases in line with the input provided by the
CCa.™* Ozgen’s comments -raised at a critical moment when the 1980
coup was imposing a new legality on Turkey- provide important insights
concerning the constraints imposed on judicial decision-making at lower
levels. While it is beyond the scope of this study to scrutinize the degree
to which such constraints have actually affected judicial decision-making
at lower levels and/or their historical evolution, it is necessary to under-
line that their existence and effects have already been problematized by
various scholars and practitioners.

Some recent changes in the Turkish legal regime had the potential to
curb the power of the CCa in terms of ordering the legal field in a discre-
tionary manner. There were changes in the performance evaluation sys-
tem and this factor that promotes lower court compliance was briefly
eliminated. However, it was re-introduced after a couple of years.136 Sec-
ondly, in 2012, the Constitutional Court began to accept the applications

of individuals. Potentially, this development could pave the way for the

134 Tbid.

135 “Tartismalar;” Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi 45, no. 1-4 (1981):
1000.

136 HSK, “Hakim ve Savcilarin Derece Yiikselmesi Esaslarina iliskin ilke Karari,” No.
675/1, 5 April 2017, https://www.hsk.gov.tr/Eklentiler/Dosyalar/eeadflee-e746-
44b2-8108-a1d301398144.pdf.
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limitation of the discretionary powers of the CCa. On the other hand, the
CCa found a way to protect its institutional power vis-a-vis the expansion
of the scope of constitutional review. The post-2012 CCa accepts that de-
cisions of the Constitutional Court are binding but argues that they are
only binding for the individual case concerning the decision.’®’ This
leaves room for the CCa to maintain its interpretations that are found to
be unconstitutional by the Constitutional Court. Thus, in the present con-
text, a norm applied by the CCa might be unconstitutional and its uncon-
stitutionality might be established through constitutional review but this
does not mean that the CCa will abandon the application of this norm. It
can and occasionally does insist on the case-specific nature of Constitu-
tional Court decisions and continue applying such norms.® Thus, de-
spite some recent developments that had the potential to curb its power,
the CCa has been a historically powerful institution within the Turkish
legal regime.®

An important element of the Turkish legal regime that is related to
the powers of the CCa is the invention of an extraordinary judicial proce-
dure through “decisions for the unification of case law” (tevhid-i ictihat
karari or ictihadi birlestirme karart). This procedure developed out of a

more limited measure intended to resolve conflicts between different

137 Elif Biber, “Bireysel Basvuru Kararlarinin Yargitay I¢tihadina Etkisi: Ornek Kararlar,”
2017, https://anayasatakip.ku.edu.tr/wp-content/uploads/sites/34/2017/08/Elif-
Biber-Bireysel-Basyuru-Kararlarinin-Yargitay-Ictihadina-Etkisi.pdf. For an analysis
which supports the approach of the CCa, see ismail Kokiisari, “Anayasa Mahkemesi’'ne
Bireysel Bagvuru Yolunda Ihlal Kararlarinin Kesinligi, Baglayiciligi ve Etkisi,” EBYUHFD
22,n0.1-2 (2018): 1-56.

138 For example, in 2013, the Constitutional Court decided that the decline of a married
women'’s request to use her pre-marital family name was unconstitutional. However, in
a 2014 case, the CCa insisted on the case-specific nature of the decisions of the Consti-
tutional Court and reversed a lower-court decision according to which a similar request
was accepted in line with the decision of the constitutional court. Biber, Bireysel, 3.

139 [n 2019, the Constitutional Court decided that unjustified deviation from a settled
precedent or lack of uniformity in norms applied at the level of appeals violates the
right to fair trial. This recent development may limit the discretionary power of the
CCain the years to come but its implications remain to be seen. The Case of Asir Tung,
No.2015/17453, 22 January 22 2019, https://kararlarbilgiban-
kasi.anayasa.gov.tr/BB/2015/17453.
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chambers of the CCa in the early Republican period. In earlier legislations
concerning the operations and structure of the CCa, it was stipulated that
if there was a difference between the interpretations of two CCa cham-
bers on the same matter or a difference between two decisions of the
same chamber, or if there was a need for changing a settled precedent,
the matter would be resolved at a plenary meeting. Such decisions were
stipulated to be taken by 2/3 majority.!*° In this second category of deci-
sions, the court has the authority to produce binding interpretations
without an actual case under examination.

In 1953, the law on the CCa was amended and these decisions were
formally rendered binding for all courts in the country.}*! In 19609, this
situation was taken before the Constitutional Court with the claim that
these decisions gave the CCa code-making authority and was against the
separation of powers protected by the Constitution. In fact, before that
moment, this situation had been explicitly recognized by the CCa itself. In
a decision from 1963, the General Assembly of Civil Chambers had noted
that “the resolution of an issue with a decision for the unification of case
law means the production of a new legislation (code) on that subject in
terms of practical results.”1*2 On the other hand, the Constitutional Court
dismissed the claim that this procedure gave the CCa code-making capac-
ity and decided that the function and authority of the court was limited

to law-finding.}*® Subsequent laws on the CCa also maintained the prin-

140 The Law No. 1221, 11 April 1928, art. 8, RG 863, April 14, 1928.

141 The Law No. 6082, 13 April 1953, RG 8391, April 21, 1953.

142 “Bir konunun ictihadi birlestirme karariyle aydinlanmasi, amelf sonu¢ bakimindan, o
konuda yeni bir yasa (kanun) c¢ikarilmast anlamina gelmektedir.” CiGA, 20.2.196 34-71
/21,AD 5 (1963): 776-777.

143 “[ctihadi birlestirme karari, belli bir olay i¢in yeni bir hukuk kurali koymak eregi ile
degil, ancak ve ancak belli bir olaya uygulanacak yasanin veya nesnel (objektif) nitelikte
olan tiiziik ve yonetmelik kurallar gibi dbtir hukuk kurallarindan hangisinin, hangi an-
lamda uygulanacagini saptamak i¢in verilir” Constitutional Court, 12.6.1969-38/34, RG
13412, January 29, 1970, quoted in Tankut Centel, “15 ve Sosyal Giivenlik Hukukuna
lliskin Yargitay ictihad1 Birlestirme Kararlarinin Uygulamadaki Yonlendirici Etkileri,”
YD 15, no. 1-4 (1989): 361-369.
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ciple according to which these decisions are binding for all courts decid-
ing on similar matters.'** Because of these factors, the CCa is a very pow-
erful institution in terms of its ordering and sanctioning capacity within
the Turkish legal regime.

Studying the norms imposed by the CCa and shifts in the positions
taken by this institution, we can explore what has been imposed on
lower-courts with some degree of constraint through history, as well as
changes in the regime of intimate violence as regulated from the top of
the state. Thus, exploring the judicial practice of the CCa, it is possible to
go beyond analyzing legislation and scrutinize the norms that actually
were or have been in-force.

The third institution that [ examine in this study is law faculties. Law
faculties do not have sanctioning powers. On the other hand, lawyers and
judges receive their training in these institutions. What is more, studies
of law professors affect legal discourse. In some decisions, the Court of
Cassation directly refers to the works of law professors. This shows that
law faculties have an important role in the reproduction and transfor-
mation of formal rules and norms in general’®® and formal rules and
norms about gender violence in particular. Moreover, a precedent is ac-
cepted to have more normative power if it is supported by law profes-
sors.}® Finally, law professors have taken active roles in code-making in
Turkey. This also shows their power in shaping the ground rules and
norms. In this study, I traced the ways in which the texts of codes and
judicial precedents were discussed, examined and ‘judged’ by law profes-
sors to understand the scholarly debates concerning intimate violence
and to examine the ways in which legislative or judicial norms were sup-

ported or contested by criminal law professors.

144 “Yargitay Kanunu,” No. 1730, 16 May 1973, art. 20, RG 14546, May 26, 1973; and
“Yargitay Kanunu,” No. 2797, 4 February 1983, art. 45, RG 17953, February 8, 1983.

145 For an examination regarding the role of law professors in legitimizing the Republi-
can regime and the primacy of the state, see Boga¢ Erozan, “Producing Obedience: Law
Professors and the Turkish State” (PhD diss., University of Minnesota, 2005).

146 Fahrettin Kayhan, “Ozel Hukuk Uygulamasinda Yargi ictihatlarinin ve ictihadi
Birlestirme Kararlarinin Normatif Giicii,” Tiirkiye Barolar Birligi Dergisi 2 (1999): 341-
363.
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As underlined by Pierre Bourdieu, law is produced in a field and its
style, contents and transformations are shaped by the characteristics of
the legal field.147 From the doctrine of stare decisis to conflicts among
lower and higher judicial institutions, structural elements of the field im-
pact the flows of law. Power relations, competitive struggles and inherent
characteristics of judicial reasoning limit the realm of possibilities con-
cerning legal change. Inspired by this approach,148 [ pay particular atten-
tion to the characteristics of the judico-political field in Turkey in this
study. How did this field which can be seen as encompassing the political,
scholarly and judicial fields change over time? How did these changes re-
late to the changes in gender debates and the regulation of intimate vio-
lence? In terms of law and gender violence, do the characteristics of and
changes in this field matter? These questions have a central place in this
study.

All of these institutions, the parliament, CCa and criminal law chairs -
in other words the judico-political field in Turkey as such- have histori-
cally been dominated by men. Despite the recognition of women'’s politi-
cal rights in 1934, women'’s parliamentary representation has been his-
torically low in Turkey.}*° The ratio of women parliamentarians was 4.5%
in 1934 and steadily declined until hitting a historic low (0.6%) in 1950.
It was not until the 2007 elections that the percentage of women in the

parliament exceeded the 1934 level*®® and women comprise 17.3% of all

147 Bourdieu, “Force of Law.”

148 For elaborations on and applications of this approach, see Yves Dezalay and Bryant
G. Garth, eds., Lawyers and The Rule of Law in an Era of Globalization (Oxon: Routledge,
2011); Yves Dezalay and Bryant G. Garth, The Internationalization of Palace Wars: Law-
yers, Economists, and the Contest to Transform Latin American States (Chicago: The Uni-
versity of Chicago Press, 2002); Yves Dezalay and Mikael Rask Madsen, “The Force of
Law and Lawyers: Pierre Bourdieu and the Reflexive Sociology on Law,” Annual Review
of Law and Social Science 8 (2012): 433-452; Yves Dezalay and Bryant G. Garth, “Lost in
Translation: On the Failed Encounter Between Bourdieu and Law and Society Scholar-
ship and their Respective Blindness,” in Critical Legal Perspectives on Global Governance:
Liber Amicorum David M. Trubek, ed. Grainne de Burca, Claire Kilpatrick, and Joanne
Scott (Oxford: Hart, 2014), 385-405.

149 For a critical examination on this issue, see Sirin Tekeli, Kadinlar ve Siyasal Toplumsal
Hayat (Istanbul: Birikim, 1982).

150 Semra Gok¢imen et al, Tiirk Parlamento Tarihinde Kadin Parlamenterler, 1935-2009
(Ankara: TBMM, 2009), 19.
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parliamentarians in the present parliament.!® Despite this recent in-
crease, Turkey has the 132nd rank among 187 countries in the world in
terms of women’s parliamentary representation and this ranking is be-
low many countries like Iraq, Pakistan and Switzerland that recognized
women’s political rights later than Turkey.'®?

In 2018, only 15,6% of the CCa members were women - a ratio that
was below the European average by 25 points.!® Despite the fact that the
first female court of cassation judge in the world, Melahat Ruacan, was a
woman from Turkey, and law has been a field of occupation attracting

thousands of women®®*

since the entry of the first female students to Is-
tanbul University Law Faculty in 1920, there has been a historically
stark male dominance at the CCa, especially at the criminal law chambers.
In late 2020, there was not a single female chamber president in the
twenty criminal chambers of this institution, and there was only one fe-
male chamber president in twenty-three civil law chambers. The per-
centage of women who served as chamber presidents since the establish-
ment of the Republican CCa until late 2020 is 2.2% for criminal chambers
and 3.76% for civil chambers.!®

Until the 1970s, criminal law scholarship was an exclusively male
profession in Turkey. The first female research assistant working on

criminal law at the Ankara University Law Faculty was accepted to her

151 Sevil Sargin and Selin Yildiz, “Tiirkiye Siyasetinde Kadin Milletvekillerinin Mekansal
Dagilimi ve Dagilima Etki Eden Faktorler,” Journal of Social and Humanities Sciences Re-
search 5,n0.30 (2018): 4061-4075.

152 “Monthly Ranking of Women in National Parliaments,” IPU Parline, May 2022,
https://data.ipu.org/women-ranking?month=5&year=2022.

153 [tir Akdogan, Ust Diizey Karar Almada Kadin Katilimi (Istanbul: TESEV, 2019).

154 Ayse Oncii, “Uzman Mesleklerde Tiirk Kadini,” in Tiirk Toplumunda Kadin, ed. Nermin
Abadan Unat, Deniz Kandiyoti and Miibeccel Kiray (Ankara: TSBD, 1979), 271-286.

155 Emine Balci, “Hukukun Oncii Kadinlari: Tiirkiye’de Kadinlarin Hukuk Meslegine Gi-
risi Uzerine Bir inceleme,” Fe Dergi: Feminist Elestiri 11, no. 1 (2019): 34-47.

156 T calculated these percentages using the data provided in the CCa website. See
“Onursal Baskanlarimiz,” https://www.yargitay.gov.tr/kategori/65/onursal-baskan-
larimiz.
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postin 1972,%" and it was not until the 1980s that one could find a schol-
arly book in Turkish on any issue related to substantive or procedural
criminal law penned by a woman academic.® Nur Basar Centel and
Filisun Sokullu Akinci, pioneers in this area, attained professorship in the
1990s and the first feminist commentary book on Turkish criminal law
written by a criminal law scholar is Tiirkan Yalgin Sancar’s Woman in
Turkish Criminal Law which was published in 2013.1%°

In the existing scholarship, male dominance in the parliament at the
context of criminal law reform has been recognized. As noted by Ayse Gii-
nes Ayata and Fatma Tiitlinci, the demands of women’s rights organiza-
tions concerning civil and criminal law made a huge impact on the new
codes despite the male dominance at the parliament. 160 | think that in-
verting this equation and asking the question of how male dominance in
all of these institutional fields might have conditioned the changes in this
regime can also be fruitful. In many of the rooms that I looked into in this
research, including the rooms where CCa judges congregated to settle an
issue, where parliamentarians in the justice commission came together
to work on legislation, where criminal law scholars met to discuss crimi-
nal law, there was not a single woman. At different points of this study, I

elaborate on the possible implications of this situation.

157 This research assistant was Giilseren Berki. For the list of all academics who had been
employed at this faculty and their publications until 1975, see Oya Fisekei, Ankara
Hukuk Fakiiltesi Ogretim Uye ve Yardimcilar1 Bibliyografyasi, 1925-1975 (Ankara: Ankara
University Press, 1977).

158 | reached this conclusion after examining the catalogues of Ankara and Istanbul law
faculties and publication lists of female criminal law scholars. According to my research,
the first book that fits this description is Nur Basar Centel’s work on defense council.
Judge Sabiha Tas¢ioglu was the first woman to co-edit a book on substantive criminal
law in Turkey. Educator and politician Tezer Tagkiran’s co-authored work on child crim-
inality seems to be a first in the field of criminology. The first dissertation that is related
to criminal law and submitted to the Istanbul University in the Republican era was Hay-
riye Ozpinar’s work on the development of criminal law. Nur Centel, Ceza Hukukunda
Miidafi (Kazancu: Istanbul, 1984); Sabiha Tascioglu et al., Ceza Hiikiimlerini Havi Kanun
ve Nizamnameler (Ankara: Yildiz: 1955); and Hayriye Ozpinar, “Ictimai Yapilara Goére
Ceza Telakkisinin Tekamiilii” (bachelor’s thesis, Istanbul University, 1946).

159 Sancar, Tiirk Ceza Hukukunda.

160 Ayata and Tiitlncii, Critical Acts.
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In the critical scholarship on Turkish legal history, high court judges
and law scholars of the pre-2000 era are generally accepted as members
of the Kemalist state elite. These actors are generally discussed in rela-
tion to their roles in the formation or maintenance of status quo.161 |
think studying dissenting opinions, suppressed or successful judicial ac-
tivisms and conflicts over interpretation can enrich our understanding of
Turkish legal history. This is not an easy thing to do because of archival
limitations and the style of decision-writing in Turkey. Even when one
finds a dissenting opinion in a CCa decision, it is not always possible to
identify the dissenter who is often referred to as “a CCa member” or with
their initials.

There is also the question of whether this is a meaningful thing to do.
This type of legal history scholarship (critical legal history) that explores
contingency, contestation and complexity has been heavily criticized in
the USA with the claim that it does not provide much more than aesthetic
pleasure.162 Cristopher Tomlins, one of the staunchest critiques of this
approach, proposes writing another sort of legal history by focusing on
constellations.103 [ think that, in places beyond the Anglosphere, espe-
cially in the global south, such explorations are extremely meaningful be-
cause our legal presents rarely have critical histories, even histories that
examine the transformations of black letter law. Being able to write about
constellations concerning criminal law is not an easy thing to do in places

like Republican Turkey because we simply lack an empirical historical

161 Erozan, Obedience; Asl Bali, “Courts and Constitutional Transition: Lessons from the
Turkish Case,” International Journal of Constitutional Law 11, no. 3 (2013): 666-701; and
Ceren Belge, “Friends of the Court: The Republican Alliance and Selective Activism of
the Constitutional Court of Turkey,” Law and Society Review 40, no. 3 (2006): 653-692.
162 For these debates, see Kunal M. Parker, “Everything is Contingent: A Comment on
Bob Gordon’s Taming the Past,” Stanford Law Review 70 (2018): 1653-1658; Christo-
pher Tomlins, “What is Left of the Law and Society Paradigm after Critique? Revisiting
Gordon’s ‘Critical Legal Histories, ” Law & Social Inquiry 37, no. 1 (2012): 155-166; and
Robert W. Gordon, “ ‘Critical Legal Histories Revisited’: A Response,” Law & Social In-
quiry 37,n0.1 (2012): 200-215.

163 Christopher Tomlins, “After Critical Legal History: Scope, Scale, Structure,” Annual
Review of Law and Social Science 8, no. 1 (2012): 31-68.
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scholarship that would provide insights concerning the question of what
might have been constellating with what.

This lack posed a difficulty for this research because in order to ana-
lyze the transformations of this regime, I had to investigate a number of
issues in addition to the norms and rules concerning intimate violence.
These include the debates in high legalese, public debates on sexuality,
and intimate violence and changes in the structuring and composition of
the legal field. Secondary sources were of limited help in some regards
and this pursuit of constellations eventually led me towards an investiga-
tion of various primary sources.

So, what were the constellations in this case? Why were there changes
in law at certain moments in certain directions? This study provides im-
portant insights for these questions related to causality and I elaborate
on this issue throughout this text. To provide a gist, my examination
shows that democratization, feminist activism concerning intimate vio-
lence and expansion of the recognition of women’s rights in different ar-
eas like education and employment do not necessarily constellate with
limitations in legal accommodations granted to intimate violence and
that they can actually constellate with expansions. In this case, global his-
toric moments and global flows of law and legal ideas were always rele-
vant to the debates on and changes in the ground rules concerning this
violence and there was a high degree of overlap between major shocks
causing changes in the judico-political field and changes in the regime of
intimate violence. The shifts in the regime always unfolded in an incre-
mental fashion (through the adding up of case-law or legislation enforc-
ing a certain direction) but each regime shift had its beginnings in a major
shock or critical juncture. As I analyze throughout this study, these find-
ings provide important insights for various issues such as legal globaliza-

tion, and dynamics of legal change.

§ 1.4 Sources and Methodology

For this research, I traced the transformations of the criminal code, case-

law of the CCa and scholarly debates concerning unjust provocation, ill-
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treatment of family members as well as gender and family debates in high
legalese. I also traced the history of extraordinary mitigation, a norm
which provided an extraordinary sentence reduction for murderers and
assaulters who caught their relatives committing adultery because this
norm stayed in force until 2003.

I examined the parliament on a very limited basis, scrutinizing the de-
bates that took place on certain occasions such as criminal law amend-
ments. | also searched the database of the parliament for certain words
like ill-treatment, adultery, honor killings, and custom killings and re-
viewed the reports of parliamentary commissions on relevant matters.
My objective was not tracing how members of certain parties or political
traditions discussed these crimes. I limited myself to exploring the legis-
lators’ perspectives on the issues that [ examine and their roles in shap-
ing the transformations of this regime.

In order to examine the changes in legal interpretation on the part of
scholars and judges and to trace what was discussed in Turkish high le-
galese, I reviewed an array of sources. These include the proceedings of
relevant conferences, law journals of Ankara and Istanbul University, the
Journal of the Court of Cassation (Yargitay Dergisi), and canonical books
in criminal law scholarship. Because I thought that it would provide a
source for tracing legal debates and actual reasonings of CCa judges until
the 1970s when the Journal of the Court of Cassation began to be pub-
lished, I also reviewed Adliye Ceridesi (later renamed as Adliye Dergisi and
finally as Adalet Dergisi). When [ was working on reviewing this journal,
the Atatiirk Library only had copies published until 1965 and pre-1975
issues were not available in digital format. Thus, I photographed every
article I found relevant and manually processed this information. Be-
cause of time considerations, [ stopped my manual review of this journal
with 1965. Later on, these earlier issues and the issues between 1965
and 1973 were made available in digital format at the website of the Min-
istry of Justice. I also consulted this website for this later period.

In this study, [ read texts like law books and law papers as legal texts-
in-action. Marcus Dubber and Angela Fernandez’s edited volume on the

Anglo-American legal treatise which suggests to read legal treatises as
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law-books-in-action inspired my approach to these texts.164 I do not ap-
proach these texts as sources of legal or social facts in this study. In my
analysis, I explore the effects created by these texts, what they excluded
or included and what their interpretations were concerning real and
ideal law.

The most difficult task of this research was collecting and making
sense of CCa decisions. High courts in Turkey are not very transparent
institutions. Unlike the decisions of the Constitutional Court, not all deci-
sions of the CCa are published. Even the published decisions do not pro-
vide much data in some cases because some of these decisions are ex-
tremely short and lack justification explanations (gerekge). Thus, there is
a technical absence of rule of law in terms of judicial decision making at
the highest level. This situation makes it difficult to pinpoint the norms
and norm shifts. Moreover, the archives of the Ministry of Justice are not
within the state archives that are accessible for researchers. Thus, what
is available are selected pieces of case law that have been published in
different forums. In earlier years, these decisions were published in vol-
umes called Temyiz Kararlart and in the Adliye Ceridesi. Later on, there
was a journal called the Resmi Kararlar Dergisi. It was followed by a spe-
cial periodical, Yargitay Kararlar1 Dergisi devoted to the publication of
CCa decisions. Now, there is also an electronic database which include
selected decisions from the post-2000 era. For this research, I reviewed
these periodicals and searched the database for selected terms like un-
just provocation mitigation, ill-treatment, and custom Kkilling. [ also used
the decisions reprinted or summarized in case-law compilations and
criminal law books and articles to establish my data-set.

I do not see these cases as mirror-reflections of CCa practice. Proba-
bly, there were more disputes within the CCa and more inconsistency in
case-law than I was able to trace. However, I think that these decisions,
the decisions that entered into the flow of circulated case-law in different
ways, reflect the dominant positions within the CCa because these were

the decisions that were showcased or chosen to become precedents at

164 Angela Fernandez and Markus Dubber, eds., Law Books in Action: Essays on the Anglo-
American Legal Treatise (Oxford: Hart, 2012).
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certain moments in time. In my analysis, I tried to trace what was in-
cluded or excluded from the scope of ill-treatment or unjust provocation
and how intimate violence and intimate relations were framed in these
decisions. I assumed that the court continued to operate with the inter-
pretation that is reflected on its last publicized decision concerning an
issue until the adoption of a decision which signaled a new interpretation
had become dominant at the court.

While I was working on the early Republican period and later on the
1950s, I began to think that I had to get a better understanding of the late-
Ottoman period in order to make sense of the Republican regime. Thus, |
also reviewed Mukarrerat-1 Temyiziyye, an official journal where the de-
cisions of the Ottoman Court of Cassation were published in the 1910s,
and the relevant parts of selected criminal law books, as well as the rele-
vant parts of four fetva books that were among what is called “the most
used and reliable six books.”165

As noted by various scholars working on law, legalese is a quite spe-
cific language.'®® Acquiring the ability to understand this language took
some time, not only because of the fact that [ am not trained in law but
also because of the many transformations of everyday language and le-
galese in Turkey. Before embarking on this journey, [ had no idea that firas
meant bed or matt in Ottoman Turkish or that a bed could be something
illegitimate. Similarly, [ would never think that the word darb (battery)
could be interpreted as a term that excluded “repeatedly knocking some-
one to the ground” (yerlere vurmak). In this study, I reflect on such mis-

matches between common Turkish and high legalese, especially at points

165 These books were called “kiitiib-i sitte-i mutebere-i miitedavile” and included Neti-
cetiil-Fetava, Behcetiil-Fetava, Fetava-y1 Feyziyye, Fetava-y1 Abdiirrahim, Fetava-y1 Ibn
Niiceym and Fetava-y1 Ali Efendi. I studied the first four of these books and worked with
modern Turkish reprints of the first three. | read the relevant parts of Fetava-y1 Abdiir-
rahim from the original because it has not been transcribed. [ wanted to include this
book in my examination because its criminal law sections are more extensive than oth-
ers. For a comprehensive review of the fetva literature, see Stkrii Ozen, “Osmanli Done-
minde Fetva Literatiird,” Tiirkiye Arastirmalart Literatiir Dergisi 3, no. 5 (2005): 249-
378.

166 On the nature of this language, see Gordon, Critical Legal Studies; and Julia Black,
“Regulatory Conversations,” Journal of Law and Society 29, no. 1 (2009): 163-196.
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where these were crucial for the transformations of this regime or when
the CCa made changes in the language it was speaking.

This study follows a chronological order because I wanted to trace the
flows of law through time and follow its course over the long 20t century.
However, my periodization does not overlap with the timelines generally
adopted in studies of modern Turkey. Before making this periodization, I
examined the changes in the norms and their interpretations. I pin-
pointed the instances in which there were changes in the judicial inter-
pretations concerning the norms or in which new norms were intro-
duced. I built my periodization upon these findings. I then attempted to
make sense of these shifts and explore the constellations between them
and other variables such as the changes in the judico-political field or the
emergence of mass and independent feminist movements.

Feminist movements were important actors in the process of criminal
law reform in Turkey. In order to understand what was problematized
and demanded by feminist and women'’s rights activists and organiza-
tions, I reviewed feminist periodicals Feminist, Kaktiis and Pazartesi and
reports and books published by Mor Cati (Purple Roof Women’s Shelter
Foundation) and Kadinin insan Haklar1 Dernegi (Women for Women’s
Human Rights). I also reviewed the proceedings and conclusion reports
of the annual congress of shelters, annual reports of the women's rights
section of the Turkish Bar Association (TUBAKKOM) and the 2003 report
of the Women'’s Platform for Turkish Criminal Law. The objective of my
inquiry was determining what demands concerning intimate violence
were translated into legalese and whether the stark male dominance in
institutional fields like the parliament, criminal law scholarship, and the
CCa and the masculinist turn that followed the 1980 Coup complicated
such translations.

In order to trace the changes in the structuring of the legal field, I re-
ferred to the secondary literature. However, these sources were of limited
help for making sense of the cliques in and composition of the CCa. In
order to trace the extent of resignations and retirements and to follow

the changes in the composition of the court, | examined various primary
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sources such as the Official Gazette and the retirements section of the
Journal of the Court of Cassation.

What we know about the global flows of law and legal ideas on inti-
mate violence in the period before the 1980s is extremely limited. At the
initial phases of this research, I became aware that such flows had been
very effective in shaping the debates on gender, sexuality and intimate
violence in Turkey. Providing a full account of these flows at the global
level is beyond the scope of this study. However, I tried to trace them as
much as I could, drawing on some secondary sources, as well as some
primary sources such as the texts of relevant foreign codes and the UN
reports on family, criminality and violence.

This dissertation grew out of a historical chapter that was intended
to provide a historical background to an analysis concerning the present.
[ had initially planned to conduct interviews with feminists, lawyers, so-
cial workers, judges and politicians and to focus on the millennial period
for the most part. According to my initial plan, this would be an anthro-
pological inquiry. I even did some fieldwork at the Caglayan Palace of Jus-
tice. However, after a while, I noticed that the history of this regime was
much more complicated than I assumed it to be. At that point, I decided
that it would be better if [ were to focus on history and the dynamics of
change that [ was coming across. In the end, I decided to leave the post-
2000 period largely out of the scope of this study because of time and
space considerations. In sum, this is a historical work that took its start-
ing points from the present but it is not a presentist work that is only
concerned with the contemporary realities of Turkey and I do not claim
to provide a complete account of everything between the mid-19th cen-
tury and the present moment. However, I do provide an alternative ac-
count of modern Turkish history and many insights considering our pre-

sent moment.

1.5 Chapter Outline

In Chapter 2, I unpack the late-Ottoman regime of intimate violence with

a focus on the norms and rules found at the top of the state and discuss
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its characteristics and changes in a comparative light. As I show in this
chapter, what was happening in the late-Ottoman Empire concerning the
regulation of intimate violence had a lot to do with the global flows of law.
Human nature and human psychology, free will and irresistible impulse
were constitutive of the Ottoman parole on intimate violence in this pe-
riod. The overview that I provide in this chapter also provides a basis for
the arguments that I raise in subsequent chapters because the Ottoman
past or certain elements of this past were directly brought to the table in
discussions over sexuality, household authority and intimate control
murders in later years. However, my examination in this chapter goes be-
yond providing a snapshot of the historical background because, in this
part, I show that major shocks or critical junctures were also effective in
leading to changes in the regulation of intimate violence in this period
and analyze the first overlap between the expansion of accommodations
granted to intimate violence and the rise of autonomous and mass femi-
nist movements.

In Chapter 3, I focus on the early Republican era and “the law revolu-
tion” (hukuk devrimi). This was a process of legal change long understood
as an instance of reception of Western law and the formative period of
the Turkish legal regime concerning gender relations. In this chapter, I
analyze legislation, parliamentary discourse, case-law and scholarly de-
bates concerning intimate violence. On the basis of this examination, I ar-
gue that there were some important continuities as well as significant
breaks between the late-Ottoman and early Republican periods and that
this period was one round of re-structuring among many in terms of the
regulation of intimate violence. Some elements of the contemporary
Turkish regime are traceable to this period. However, not all early Repub-
lican developments had an impact on the then-future of this regime. This
examination also highlights that there were extensive disputes among
the early Republican state elite on some issues concerning intimate vio-
lence and that high court judges were crucial actors in shaping the

ground-rules also in this period.

54



THE REGIME OF INTIMATE VIOLENCE

In Chapter 4, | examine a masculinist restoration that I did not expect
to find. Focusing on the transformations of case-law and legislation be-
tween the late-1930s and the late 50s, [ explore how judicial, scholarly
and political activism brought about grand changes in the regulation of
intimate violence mainly through case-law. This examination shows that
this shift that largely coincided with democratization in Turkey cannot
be comprehended as a return to the Ottoman era or understood in isola-
tion from the global flows of law and legal ideas. In this chapter, I also
elaborate on the convergences and divergences among the developments
in the institutional fields that [ examine and show that some elements of
the contemporary regime of intimate violence in Turkey, such as the
transformation of ill-treatment of family members to an umbrella crime
or into a well with muddy waters to which various acts of non-lethal vio-
lence are thrown into, have their roots in the changes that took place in
this period.

In Chapter 5, I follow the flows of law and legal debates in the years
between 1960 and 1980. In this period, there were intense political con-
flicts in Turkey and three military coups. In this chapter;, [ trace how legal
debates and case-law transformed under these circumstances and under
the influence of a new push created by the emergence of first problem-
atizations concerning family, gender issues and criminal law in interna-
tional organizations like the International Association of Penal Law in the
mid-1960s, the rise of human rights, and what has been called the sexual
revolution. This examination shows that there were intense contesta-
tions within the CCa and among criminal law scholars on issues related
to sexuality and intimate violence and that there were major changes in
the regulation of these matters after the progressives got the upper hand
in some key institutions such as the high judiciary.

In Chapter 6, I examine the masculinist restoration that followed the
coup on 12 September 1980. I show how this coup changed the structur-
ing and composition of the legal field through constitutional and legal
changes and purges and brought about a new hegemonic discourse on

family relations, by establishing repressive familism as state policy and
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by tying the need for this repression to the objectives of maintaining or-
der and security. In this chapter, I show that the regime of intimate vio-
lence took a violent turn in this period, despite the re-rise of mass, and
autonomous feminist movements and reflect on the reasons of this over-
lap. In this chapter, I also elaborate on the new TCC and argue that its
contents were heavily influenced by the masculinist restorations of ear-
lier periods.

In Chapter 7, I provide a summary of the key findings of my research
and a snapshot of modern Turkish history built upon it and highlight the
directions for future research. In this chapter, I also elaborate on what
this research tells us about the questions of how law shapes social prac-
tices and lived experience, and why and how legal change on the regula-

tion of intimate violence happens when it does.
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F or many years, the dominant state narrative regarding the status of
women in the Ottoman Empire and Turkey was built upon the as-
sumption of a clear break. In this narrative, Ottoman law, more specifi-
cally Ottoman understanding of sharia, was identified as the oppressor
of women -who were supposed to be emancipated with its abrogation.
This clear and positive break narrative has been challenged by various
scholars in recent decades. Some scholars have shown that various gen-
der-related legal arrangements had been transforming before the Repub-
lican era.! Others pointed out to the ways in which Ottoman women had

been pushing for reforms in gender relations.?2 The continuities between

LI Tucker, “Revisiting Reform,” 4-17; and Basak Tug, “Gendered Subjects in Ottoman Con-
stitutional Agreements, ca. 1740-1860," European Journal of Turkish Studies 18 (2014),
https://journals.openedition.org/ejts/4860.

2Serpil Cakir, Osmanli Kadin Hareketi (Istanbul: Metis, 1994); Elif Ekin Aksit, “Hanimlara
Mahsus Milliyetcilik: Fatma Aliye ve Erken Milliyetci Stratejiler,” Kebike¢c 39 (2010): 57-
74; Fulya Osmanoglu, ed., Feminizm Kitabi: Osmanli’dan 21. Yiizyila Se¢me Metinler (Is-
tanbul: Dipnot, 2015); Elisabeth Frierson, “Unimagined Communities: Educational Re-
form and Civic Identity among Late-Ottoman Women,” Critical Matrix 9, no. 2 (1995):
57-92; Arzu Oztiirkmen, “The Women’s Movement under Ottoman and Republican Rule:
A Historical Reappraisal,” Journal of Women'’s History 25, no. 5, (2013): 255-264; Toprak,
Tiirkiye’de Kadin; Yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire:
Society for the Employment of Ottoman Muslim Women, 1916-1923 (Istanbul: Osmanh
Bankasi Arsiv ve Arastirma Merkezi, 2005); and Efi Kanner, “Transcultural Encounters:
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the Ottoman and Republican periods concerning some legal arrange-
ments have also been noted by some scholars.3 However, the question of
whether there were changes in the regulation of intimate violence
through criminal law in the late-Ottoman period has largely remained
unexplored.*

In this chapter, | examine the legal and judicial developments of the
late-Ottoman period with a specific focus on issues related to the regula-
tion of intimate violence. My objective in doing so is tracing the trends
and breaks in the flows of law concerning intimate violence. On the basis
of this examination, I argue that this regime of intimate violence under-
went various changes between the mid-19t century and the official col-
lapse of the empire in 1923 and show that there was not a consistent or
unilinear trend towards the recognition of women'’s rights to life and bod-
ily autonomy. Analyzing the characteristics of this regime and its trans-
formations in a comparative light, I argue that the Ottoman regime can
hardly be understood in isolation from the global flows of law and legal
ideas in the 19t and early 20t centuries.

In the late Ottoman period, there were massive transformations in
terms of the legal field and this was a very important period in terms of
modern state formation in this country. Moreover, towards end of this pe-
riod, in the second constitutional era, feminism emerged as a strong ide-

ological current that shaped public debates and mass feminist social

Discourses on Women’s Rights and Feminist Interventions in the Ottoman Empire,
Greece, and Turkey from the Mid-Nineteenth Century to the Interwar Period,” Journal of
Women’s History 28, no. 3 (2016): 66-92.

3 Ruth A. Miller, “The Ottoman and Islamic Substratum of Turkey's Swiss Civil Code,”
Journal of Islamic Studies 11, no. 3 (2000): 335-361.

4 The late-Ottoman judicial practice in shari courts have been explored in some recent
works. For some examples in this regard, see Nevin Unal Ozkorkut, “Islam Hukukunda
ve Osmanli Uygulamasinda Koca Siddetine Kars1 Kadinin Bagvurabilecegi Hukuk Yol-
lar)” AUHFD 65, no.1 (2016): 231-248; Agmon, Family and Court; and Elyse Semerdjian,
“Off the Straight Path:” Illicit Sex, Law and Community in Ottoman Aleppo (New York:
Syracuse University Press, 2008). However, what we know about the changes in the
criminal law or the judicial practice at Nizamiye Courts concerning gender-related is-
sues is still very limited. For some works that provide insights in these regards, see Mil-
ler, Limits of Bodily Integrity; and Aykut, “Toxic Murder.”
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movements emerged. How did the regime of intimate violence transform
under such circumstances? And what may this tell us about the dynamics
of change concerning such transformations? These are the guiding ques-

tions of this chapter.

§ 2.1 Tanzimat Reforms and Intimate Violence

In the mid-19th century, the Ottoman state adopted the Ottoman Criminal
Code (the OCC). This Code brought about various novelties in terms of
criminal law and punishment.> The new courts called the Nizamiye
courts tasked with implementing the new codes,® including the OCC, and
the High Court of Appeals that later transformed into the Court of Cassa-
tion were also established in this period.” Some scholars of the history of
Ottoman criminal law underline that the adoption of the OCC of 1858,
which was largely inspired by the French Criminal Code of 1810 (the
FCC), significantly changed Ottoman criminal law® and that the OCC re-
flected of a new conception of public criminal law. In line with this con-
ception, the state assumed the primary role with respect to the prosecu-
tion of crimes against persons and “gained a greater monopoly over the
use of force by assuming sole authority in exacting, determining, and im-

posing punishments.”® On the other hand, various scholars who studied

5 Kent Schull, “Criminal Codes, Crime, and the Transformation of Punishment in the Late
Ottoman Empire,” in Law and Legality in the Ottoman Empire and Republic of Turkey, ed.
Kent E. Schull, M. Safa Saragoglu, and Robert Zens (Bloomington: Indiana University
Press, 2016), 156-179. For an analysis that emphasizes continuity in terms of discourse,
see Tobias Heinzelmann, “The Ruler’s Monologue: The Rhetoric of the Ottoman Penal
Code of 1858,” Die Welt des Islams 54 (2014): 292-321.

6 Avi Rubin, Ottoman Nizamiye Courts: Law and Modernity (New York: Palgrave Macmil-
lan, 2011).

7 This institution, established in 1868, was called Divan-1 Ahkam-1 Adliye. Its task was
reviewing the decisions given by the newly established Nizamiye Courts and the deci-
sions given by shari courts were beyond the scope of its authority. Necip Bilge, “Yargitay
Kurullarinda Gelisme ve Reform Zorunlulugu,” AUHFD 22, no. 1 (1966): 308.

8 Ruth A. Miller, Legislating Authority: Sin and Crime in the Ottoman Empire and Turkey
(New York: Routledge, 2005).

9Schull, Criminal Codes, 164.
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non-lethal intimate violence and shari courts in the post-Tanzimat period
emphasize that complaints of women were either not given much atten-
tion1? or that women faced a highly formalistic understanding of sharia
in these courts.11 My examination of the text of this Code, along with ear-
lier kanunnames and fetva books published by the state in the 19t cen-
tury indicates that this difference in scholarly conclusions concerning
law and violence might be related to the heterogenous character of the
developments of this era:12 Radical changes in some elements of the re-
gime of intimate violence were accompanied by continuities in some
other elements.

One of the radical changes concerning intimate violence introduced
by the OCC of 1858 was related to murders committed upon adultery. Ac-
cording to the kanunnames from the classical period and canonical fetva
books, close relatives such as husbands,!3 fathers!4 or sons!> were ex-
empt from kisas (retaliation) and diyet (blood-money) for murders they
committed upon catching a female relative having illegitimate sexual re-
lations. Unlike the early 19th century Britain or France where this condi-

tion only mitigated the sentence - albeit greatly - rather than leading to

10 Agmon, Family and Court.

11 Ozkorkut shows that even in cases where complaints of violence were taken into con-
sideration and were decided to be of serious nature, kadis did not accept requests for
judicial separation unless the husband agreed to it. Ozkorkut, Koca Siddetine Kars.

12 Rubin, Ottoman Nizamiye.

13 “The Criminal Code of Stileyman the Magnificent,” reprinted in Uriel Heyd, Studies in
Ottoman Criminal Law (Oxford: Oxford University Press, 1973), 59. There are also vari-
ous fetvas about this issue. See Mentesezade Abdurrahim, Fetava-y1 Abdiirrahim (Istan-
bul, 1827), 331.

14 Fathers were not specified as relatives who could benefit from this exemption in the
criminal codes of Siileyman the Magnificent but some codes from the time of Bayezid
specifically mentioned them. “The Criminal Code of Bayezid,” reprinted in Heyd, Studies
in Ottoman, 98.

15 Ahmed Efendi and Hafiz Mehmed, comps., Neticetii’'l Fetava, ed. Siileyman Kaya et al.
(Istanbul: Klasik, 2014), 409.
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complete freedom from criminal sanctions,'¢ such murderers could for-
mally benefit from complete immunity in the early 19th century Ottoman
Empire. However, not everyone who raised such a defense could benefit
from this exemption because there were also qualifying conditions. In or-
der to benefit from this exemption, one had to have a good reputation,!”
must have directly witnessed a situation which indicated adultery on-site
(zina alameti),'8 and, at least according to some kanunnames from the
classical period, must have killed or wounded two people -that is both a
female relative and her paramour.1?

With the adoption of the OCC of 1858, there was a significant change
regarding this issue. The 188t article of the Code stipulated that a person
who saw his wife or one of his meharim whilst committing illegitimate
sexual relations (fiil-i seni) with someone and killed both of them to-
gether (ikisini birden) would be excused.2? With this regulation, the mas-
culine prerogative to kill upon adultery ceased to be recognized as a
“right” in line with which the murderer would not face any consequences

because the Code stipulated that such murderers would be excused - not

16 Sara M. Butler’s examination of the records of borough courts in late medieval Eng-
land suggests that husbands who killed under these circumstances were no longer ac-
cepted to have complete immunity by the 14th century because such cases had begun
to be framed as self-defense by that time. Butler documents that this framing was
sometimes carried out via fraud in the judicial process. If catching upon adultery (or
honor defense) had been enough for complete immunity, there would be no need for
the defense of self-defense. Sara M. Butler, The Language of Abuse: Marital Violence in
Later Medieval England (Leiden: Brill, 2007). The French criminal code adopted after
the revolution did not include an article about this but a mitigation clause was in-
cluded in the FCC of 1810; cf. “Code Penal du 25 septembre 1791,” http://ledroitcrimi-
nel.fr/la_legislation_criminelle/anciens_textes/code_penal_25_09_1791.htm; and
“France: Penal Code of 1810,” trans. Tom Holmberg, https://www.napoleon-se-
ries.org/research/government/france/penalcode/c_penalcode3b.html.

17 Abdurrahim, Fetavay1 Abdiirrahim, 331.

18 According to Abdiirrahim, sitting with a stranger somewhere and having a chat were
not signs of illegitimate sexual relations, but sitting on the same bed and kissing were
signs of these relations. One who killed his wife under the former circumstances could
be killed in retaliation. In the latter case, there could be no sanctions. Abdiirrahim, 331.
19 Heyd, Studies, 98.

20 Abdullah Vehbi, Kanun-1 Ceza Serhi (Baghdad: Sahbender Matbaasi, 1327/1909), 379-
380.
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pardoned.2! Thus, according to this Code, such murderers would face
some sanctions, such as imprisonment for a period between 3 months
and 3 years.

This article was significantly different from the relevant article of the
French Criminal Code (FCC), which was one of its main sources of inspi-
ration. The FCC of 1810 provided excuse only for husbands and only for
murders committed within the marital domicile (art. 324).22 In the OCC,
the excuse was granted to a larger group of people because the article
included the term meharim. In the shari discourse, the term meharim re-
fers to a large group of females with whom a man can have direct social
relations. These include female relatives with whom a man cannot marry
(mother, daughters, sisters by blood or milk, nieces and aunts),23 as well
as wives and slaves. Thus, the extraordinary mitigation provision in the
OCC covered a much larger group of intimate relations compared to the
FCC.

Another difference between the FCC and the OCC is the two-victim
requirement that can also be found in some kanunnames from the classi-
cal period. The criminal law commentary of Sami Efendi, a member of the
Uskiidar Court of Appeals, provides insights concerning this require-
ment. According to him, the article was clear in terms of requiring double
murder: One who killed only a mahrem woman or a namahrem man could
not benefit from the article because, in such cases, the defense that the
murder was committed upon sexual acts would always be doubted.?4 For
example, one could kill a mahrem woman and have another man claim
that he had had sexual relations with her to avoid punishment. Thus, for
Sami, the rationale of this requirement was preventing the misuse of the

clause.

21 According to the 190th article, those who were excused were to be imprisoned for a
period between three months and three years and could also be kept under police sur-
veillance for five to ten years after this prison term.

22“France: Penal Code of 1810,” https://www.napoleon-series.org/research/govern-
ment/france/penalcode/c_penalcode3b.html.

23 Halil Cin, Islam ve Osmanh Hukukunda Evlenme (Ankara: Ankara Universitesi Yayin-
lari, 1974),100-110.

24 Sami, Mirat-1 Kanun-1 Ceza: Kanun-1 Ceza Serhi (Istanbul, 1324), 290-292.
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Article 188 is remarkable in various respects and its inclusion in the
Code represents a very important turn in terms of the regulation of inti-
mate violence in this country. By including such an article in the Code, the
Ottoman state was claiming that these murders were within the scope of
its authority and that such murders were criminal acts after all. Second,
such murderers were stipulated to be punished - albeit extremely lightly
compared to other murderers. This was different from the pre-Tanzimat
regime in which complete immunity could be granted to the perpetrators
of these crimes.

[ think the adoption of such a legal norm at the context of Tanzimat
points out to the relationship between changes in what Sally Merry calls
overarching logics of punishment and the regulation of gender violence?>
and shows us that processes of extensive legal reform can bring about
radical shifts in the regulation of intimate violence -even in the absence
of organized feminist demands for legal reform concerning intimate vio-
lence- especially if these are reforms towards the monopolization of vio-
lence by the state.

The Tanzimat was a major shock for the Ottoman state. It entailed
massive transformations in terms of the structuring of the legal field and
of state-society relations in the Ottoman Empire. As it is examined
throughout this study, many such shocks have led to changes in the regu-
lation of intimate violence. And the fact that Tanzimat had also brought
about a change in this regard points out that this regime cannot be un-
derstood in isolation from the process of modern state making in the late-
Ottoman era.

After the adoption of the OCC, the state assumed the primary role in
the prosecution of crimes against persons.26 Up until this point, crimes
such as physical assault were primarily seen as matters of private law. In
such cases, prosecution used to depend on the victim’s complaint and vic-
tims could request physical retaliation or blood-money depending on the
circumstances of the case. The OCC recognized the validity of such claims

butit also introduced a new framework. In this new framework, the state

25 Sally Merry, Hawai'i.
26 On the establishment of public prosecution, see Rubin, Ottoman Nizamiye, 133-153.

63



NAZIFE KOSUKOGLU POLATEL

was authorized to prosecute and punish crimes such as physical assault
independent from complaint.

In contrast to these significant changes, there was not an explicit
change in some other issues such as the regulation of non-lethal intimate
violence in post-Tanzimat criminal law.

In the early modern period, bottom-up intimate lethal violence was
differentiated from other murders in many Western European countries.
These murders were defined as “petty treason” and were subject to a dis-
tinctively heavy punishment.2? In the classical Ottoman regime, there was
not a similar concept. While beatings targeting parents were stipulated
to be subject to a distinct punishment in some kanunnames from the clas-
sical period,?8 this differentiation seems to be limited to non-lethal vio-
lence. Plus, husbands were not among the group of subjects the inviola-
bility of whom were enhanced via intimacy burdens because these early
kanunnames only mention ascendants. In the OCC of 1858, there was not
a single relationship aggravation. Unlike the FCC of 1810, neither parri-
cide nor infanticide were stipulated to be subject to aggravated punish-
ment in the OCC. This might be related to the complicated Ottoman legal
tradition concerning this issue.

With regards to top-down non-lethal intimate violence, the post-Tan-
zimat regime was highly ambiguous. As noted by various contemporary
scholars of Islamic law, many Muslim jurists from the classical period
thought that husbands and fathers, as well as other people in positions of

domination (like masters or slave-owners), had a right to punish those

27 Marianna Muravyeva and Raisa Maria Toivo, eds., Parricide and Violence against Par-
ents throughout History (London: Palgrave Macmillan, 2018); Frances E. Dolan, “The
Subordinate(’s) Plot: Petty Treason and the Forms of Domestic Rebellion,” Shakespeare
Quarterly 43, no. 3 (1992): 317-340; and Garthine Walker, “Imagining the Unthinkable:
Parricide in Early Modern England and Wales, c. 1600-1760,” Journal of Family History
41, no. 3 (2016): 271-293.

28 Some versions of the criminal code of Siileyman the Magnificent stipulate that people
who beat their mothers or fathers would be chastised, imprisoned and pay a 100 akge
fine. According to some other codes from the same period, there was no kanun on this
matter and the injunctions of sharia were valid in these cases. Heyd, Ottoman, 110, 72.
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under their authority by using violence as a means of discipline.2? How-
ever, the extent and conditions of this prerogative, the equivalents of
which are also found in different European states before the mid-19th
century,3? were contested among different scholars and schools of Islam.
In contemporary scholarship, it is emphasized that all classical scholars
of Islamic law saw wifely disobedience (nushuz) as a pre-condition.31
Thus, similar to many European regimes, there was a distinction between
violence used for marital chastisement, which was justifiable, and op-
pression (zulm), which was considered to be unjust.

In her examination of gender and Islamic law, Judith Tucker notes that
scholars of Islamic law established an equilibrium between wifely and
husbandly obligations.32 Wives were obliged to obey their husbands, and
husbands were obliged to provide for them and to treat them well. On the
other hand, when there was wifely disobedience (nushuz), husbandly ob-
ligations were no longer applicable. Thus, in this equilibrium, there was
nafaka and freedom from non-sexual violence on one side, and obedience
on the other. According to the sources examined by Kecia Ali, wifely
nushuz was “a wife’s sexual refusal, general disobedience, her leaving the
house without her husband’s permission, not beautifying herself, not
bathing or purifying herself,” “abandoning her daily prayers, failing to

submit herself to her husband, and/or struggling against him.”33

29 Ayesha S. Chaudry, Domestic Violence and the Islamic Tradition (Oxford: Oxford Uni-
versity Press, 2013); Kecia Alj, “ “The Best of You will not Strike’: Al-Shafi'i on Qur’an,
Sunnah, and Wife-Beating,” Comparative Islamic Studies 2, no. 2 (2006): 143-155; and
Tucker, Women, Family.

30 Clark, “Domesticity and the Problem”; Clark, “Humanity or Injustice?”; Drakopoulou,
“Feminism, Governmentality; and Monica Burman, “Changes in the Criminal Legal Dis-
course on Men'’s Violence against Women in Heterosexual Relationships,” Scandinavian
Studies in Law 54 (2009): 29-50. Also see Elman, Sexual Subordination; Barbara A. Engel,
Breaking the Ties That Bound: The Politics of Marital Strife in Late Imperial Russia (Ith-
aca: Cornell University Press, 2011); and Wendy Rosslyn and Alessandra Tosi, eds.,
Women in Nineteenth-Century Russia: Lives and Culture (Cambridge: Open Books, 2012).
31Tucker, Women, 52-53; Chaudry, Domestic; and Ali, Best.

32 Tucker, Women, 52-53.

33 Chaudry, Domestic, 101.
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My examination of the aforementioned fetva books shows that there
were strong parallels between these fetvas and the outlines of Islamic ju-
risprudence examined by contemporary gender scholars. In these books,
the prerogative of chastisement was framed as an issue related to tazir
(discretionary punishment) and various acts were seen as conditions
that justified the use of physical violence as tazir. Acts like refusal to have
sexual intercourse, 34 refusal to regularly practice the daily prayer despite
the husband'’s orders, and going outside the house without the husband’s
permission were accepted as acts falling under the scope of behavior
upon which husbands could use their authority of discretionary punish-
ment.3> These were some of the grounds that could render marital phys-
ical violence just in the Ottoman legal regime in the first half of the 19th
century.

The framing of the marital prerogative of chastisement as tazir is in-
teresting. Through this framing, drafters and editors of these fetva books
had established a parallel between marital authority and state authority
because, in Islamic legal discourse, tazir refers to the right of the ruler or
gadi to issue punishments for crimes that fall beyond the scope of hadd
and qisas crimes.3¢ The use of this word for marital chastisement in fetva
books indicates that husbands were in fact seen as governors in their own
right. This parallel between patriarchal authority and state authority,
which was not unique to the Ottoman empire,37 is important because,
throughout the 20t century, masculinist restorators attempting to legiti-
mize gender inequality would often refer to such a parallel. In other
words, the notion of parallel orders proved out to be a recurrent trope in

the debates over family relations and intimate violence in Turkey.

34 Fetava-yi Feyziye, 116.
35 Seethe “Fi el Tazir” (discretionary punishment) section of Fetava-y1 Abdiirrahim, 105.

36 Esra Yakut, Osmanli Hukukunda Tazir Cezalari (Ankara: Segkin, 2014).
37 For a similar framing that caused much debate in the UK, see Robert Filmer, Patriar-
cha and Other Political Works, ed. Peter Laslett (New York: Routledge, 2017).
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As some other regimes of intimate violence of the early modern era,38
the Ottoman regime also recognized the marital prerogative of restraint.
Women’s physical movements and social relations could be restrained by
their husbands. According to the framework that can be derived from
these fetva books,3° women had some inalienable rights of visit. A
woman'’s father or mother could visit her once a week. The relations be-
tween a wife and her other relatives, such as her brothers or sisters, could
be more restricted but husbands could not formally forbid the annual vis-
its of such relatives.#0 According to these rules and norms, the move-
ments and social relations of women formally depended on the discretion
of their husbands, who had an extensive authority to limit their access to
other people. In case they breached such bans for going outside, women
could be severely punished in line with the discretionary punishment au-
thority invested in their husbands.#1

Another element of the Ottoman regime of intimate violence was the
paternal authority of chastisement. What gives the Ottoman regime its
particular character in this regard is not the fact that it recognized the
father’s prerogative to use violence to discipline his children and his im-
munity from punishment even in cases when this resulted in death. There

was a similar norm in the early modern British regime.*2 On the other

38 In imperial Russia until the Petrine revolution, upper class women were expected to
spend their life in a separate quarter called terem and women could be confined by men
in positions of authority over them. While abolishing the first practice, Peter himself
used this power and confined her half-sister Sofia to a convent. Barbara Alpern Engel,
“Women, the Family and Public Life,” The Cambridge History of Imperial Russia, vol. 11,
ed. Dominic Lieven (Cambridge: Cambridge University Press, 2006), 306-326. It should
be noted that British husbands also had this prerogative until the late-19t century. For
elaborations on the Jackson case, the land-mark case that changed the case-law regard-
ing this matter, see Sutton, “R v Jackson,” 99-105.

39 These fetvas were largely in line with Islamic legal doctrine discussed by Tucker; see
Women, 54.

40 Behcet'lil, 87-88.

41 Fetava-y1 Abdiirrahim, 105.

42 According to Hale, in British law of the 17th century, if correction led to the death of
the person being corrected, this was considered per infortunium and was excusable.
Hale specifies that such corrections could be carried out by school-masters, masters in
master-servant relationships, and parents and underlines that if correction was not
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hand, canonical fetva books suggest that this power was more extensive
in the Ottoman case. In Britain, the father had to defend himself arguing
that he had used moderate violence and that he lacked the intent to kill.
According to some of these fetvas, immunity was categorical in the Otto-
man Empire because it was recommended to be granted even in cases
where the murder was accepted to be carried out with the intent to kill
(amden katl).*3

The secondary literature and primary sources examined for this
study do not allow me to determine the extent to which the adoption of
the OCC changed the judicial practice concerning marital and parental
chastisement and marital prerogative of restraint. In the OCC, non-lethal
physical violence targeting family members or violence committed by
people in positions of authority (such as masters, teachers, fathers, or
husbands) were not organized as specific crimes. This lack of a specific
clause was similar to the FCC. However, article 1 of the OCC created a ra-
ther particular situation. According to this article, the OCC could not be
interpreted in ways that limited or abolished claims based on sharia. This
raises the question of whether a shari defense could be or was actually
raised by violent husbands or fathers with reference to article 1 because
disciplinary physical violence used by such people could also be framed
as a well-established claim based on sharia. Technically, a husband who
used “moderate” physical violence without a weapon against a disobedi-
ent wife could resort to article 1 as a defense, argue that sharia gave him
the right to do so and support his case with references to the fetva books
that were published by the Ottoman state and Islamic jurisprudence.
Here, the question that is not answerable on the basis of the existing sec-
ondary literature and this particular research is not the question of

whether a husband could use such arguments at a shari court* but

moderate, the case could be ruled as murder. Sir Matthew Hale, Historia Placitorum Co-
ronae: The History of the Pleas of the Crown, vol. I (Philadelphia: Robert H. Small, 1847),
473.

43Fetava-y1 Abdiirrahim, 326.

#]ris Agmon'’s examination shows that there were husbands who alluded to this frame-
work in shari courts by arguing that their wives were nasize, and that “ wives' claims
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whether such a case involving “minor” violence could be taken to Ni-
zamiye Courts that were authorized to implement the OCC or not, and
whether Nizamiye Courts could or did apply the stipulations of the OCC
to such cases without taking such claims based on the late-Ottoman in-
terpretation of sharia into consideration.

According to Kent Schull’s interpretation of the OCC, a case of non-
lethal family violence, including bottom-up violence, could not make it to
Nizamiye until 1911 in any way because these acts of violence fell under
the jurisdiction of shari courts and were beyond the authority of Ni-
zamiye until the 1911 amendment.#*> However, since there are no studies
concerning the Nizamiye judicial practice concerning this particular is-
sue#® and since my primary sources concerning the judicial practice of
the OCCa are from the 1910s, I find it impossible to reach a definitive con-
clusion regarding this matter.#” However, as | examine later in this chap-
ter, my examination of parliamentary debates indicates that intimate vi-
olence, including top-down intimate violence, was already considered to
be within the domain of public criminal law before the 1911 amendment.
In any case, there is reason to accept that the shari framework, as it was
understood by Ottomans, was highly relevant for this regime until the
1910s.

against domestic violence did not get in-court treatment as consistently as did their
claims against violation of their financial rights.” Agmon, Family and Court, 163.

45Kent Schull, Prisons in the Late Ottoman Empire: Microcosms of Modernity (Edinburgh:
Edinburgh University Press, 2014), 34.

46 Ebru Aykut’s study on female poisoners shows that some forms of intimate violence
were clearly considered within the jurisdiction of Nizamiye Courts. The case of non-le-
thal intimate violence, on the other hand, remains to be studied. Aykut, Toxic Murder.
47There is also an archival limitation at play here. As noted by Rubin, the actual proto-
cols of these courts are by and large inaccessible to historians. Historians like Rubin
have utilized selected decisions published in Ceride-i Mehakim (The Journal of Courts)
as aresource to study the operations of these courts. Reviewing all issues of this weekly
journal for clarifying this issue was a task that I was not able to undertake for this study.
For Rubin’s analysis on the judicial practice at Nizamiye courts, see Avi Rubin, “From
Legal Representation to Advocacy: Attorneys and Clients in the Ottoman Nizamiye
Courts,” International Journal of Middle Eastern Studies 44, no. 1 (2012): 111-127.
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One of the most important elements of the Republican regime of inti-
mate violence - unjust provocation mitigation — was not among the stip-
ulations of the OCC. However, two articles of the Code provided grounds
for mitigation. According to the 189t article of the Code, acts of killing,
beating, and wounding committed in reciprocation were excusable. Thus,
there was a special mitigation clause but it could only be used for miti-
gating the punishments in murder and physical assault cases. Plus, prov-
ocation had to be physical. These were similar to the French Code (art.
321).48 Second, the OCC left no room for judges to mitigate the punish-
ments on the basis of criteria such as the personal characteristics of the
criminal or circumstances of the crime. The 47t article of the Code stip-
ulated that unless there was a specific order by the sultan or an explicit
provision in the Code, it was unlawful to pardon a criminal or to mitigate
the punishment in any way.4?

As seen in this examination, the OCC introduced some novelties to the
regime of intimate violence in the Ottoman Empire but the norms and
rules it established were not totally new. This examination of the relevant
articles of the Code supports the argument that the adoption of this Code
cannot be seen as a matter of transplantation or reception because some
of its stipulations were quite different from the French Code. Moreover,
some of these particularities -such as the two-victim requirement- lim-
ited rather than expanded the applicability of articles designed to ensure
the accommodation of some forms of intimate violence in the field of law.
On the other hand, the OCC was a highly ambiguous document in many
regards and it could easily be read as a text allowing for the continuation
of existing judicial practices concerning top-down intimate violence and
husband’s right to use “moderate” physical violence against a disobedi-

ent wife.

48 “France: Penal Code of 1810,” https://www.napoleon-series.org/research/govern-
ment/france/penalcode/c_penalcode3b.html
49 Sarkis Karakog, Ceza Kanunu - Tahgsiyeli (Istanbul: Sant Matbaasi, 1329/1913), 47.
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§ 2.2 The Constitutional Revolution

In 1908, there was a constitutional revolution in the Ottoman Empire.
The period between 1908 and 1923 was also a period of heightened fem-
inist activism and heated public debates concerning gender relations. In
this period, there were extensive debates on gender issues and many
feminist activists pushed for the recognition of women’s rights. Accord-
ingly, the rise of mass feminist movements in this country can be traced
back to this period. In these years, enhancement of state control over sex-
uality>% was accompanied by the recognition of women'’s rights in some
fields like education and employment.>!

The constitutional revolution also changed the structuring and char-
acteristics of the judico-political field. After this major shock, the parlia-
ment was re-opened and parliamentarians began to assume important
roles in law-making. Standardization of legal education and practice
strengthened. Moreover, the state began to send many law students to
Europe for further education. In this era, a number of new codes were
adopted, the legal regime was highly secularized and some of the existing
codes were amended on major terms.

My examination of legal and scholarly texts as well as the decisions of
the Court of Cassation indicate that there were some very significant and
rather surprising changes in the regulation of intimate violence in this
period. A very important element of this transformation was the amend-
ment of the OCC. In 1909, the Italian Criminal Code of 1889 (ICC) was
translated to Ottoman upon the order of the Minister of Justice, Necmed-
din Molla.>2 The ICC was translated and printed but this move did not lead
to the adoption of a new code. However, the OCC was amended on major
terms in 1911.53

50 Cigdem Oguz, “Prostitution (Ottoman Empire),” 1914-1918 Online, January 31, 2017,
https://encyclopedia.1914-1918-online.net/article/prostitution_ottoman_empire.

51 Toprak, Kadin Ozgiirliigii.

52 Mehmet Emin Artuk and Ali Riza Cinar, “Yeni Bir Ceza Kanunu Arayislari ve Adalet Alt
Komisyonu Tasaris1 Uzerine Diisiinceler;” in Tiirk Ceza Kanunu Reformu, vol. 11, ed. Teo-
man Ergiil (Ankara: Tiirkiye Barolar Birligi, 2004), 37-85.

53 For an examination of this major amendment, see Schull, Prisons, 28-35.
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This amendment brought about changes in norms related to intimate
violence and criminal justice. According to the repealed article 47, the
power of pardoning or mitigating punishments lied solely with the sul-
tan. The new article gave this power to judges -stating that they could
mitigate the punishments within the margins detailed in the article if
there were “circumstances rendering discretionary mitigation of the
punishment necessary.”>* This amendment opened a formal ground for
the personalization of punishments in the post-Tanzimat Ottoman Em-
pire. In the previous period, it was not formally possible to mitigate the
sentences of murderers who committed intimate control murders that
were not within the scope of article 188 - e.g. when a brother killed a
sister for wearing “inappropriate” clothing or talking to strangers. Now,
there was a formal ground that could be used for mitigation in such cases.
Second, with the 1911 amendment, family burdens for murder were in-
troduced to the OCC. According to this new stipulation, a person who
killed an ascendant would be put to death (art. 170).5> Changing the sig-
nificance attached to some lives and bodies in terms of lethal violence,
this amendment introduced a novel change to the legally established hi-
erarchies among intimates. These two changes can be seen as forerun-
ners of legislative trends that would expand in the years to come.

Avery important change introduced by the 1911 amendment was the
differentiation of procedures in non-aggravated beating and wounding
cases (defined as acts leading to incapacitation for less than 10 days in
the Code), on the basis of the relationship between the victim and the
perpetrator. According to the amended article 179, prosecution de-
pended on complaint for all such cases. What is interesting is that the
amended article made a further distinction between these crimes and
differentiated crimes targeting strangers and relatives. For the former
group of cases, prosecution could continue after the withdrawal of com-
plaint. However, in cases of beating or wounding targeting relatives and

relations (akarib ve taallukat), prosecution was strictly tied to insistent

54 Karakog, Ceza Kanunu, 47.
55 Karakog, Ceza Kanunu, 100.
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complaint: The victim could withdraw her complaint at any stage and this
would lead to the preclusion of public trial.>¢ With this change, Ottoman
law-makers made a distinction between acts of minor physical assault,
renouncing the primacy of the role of the state in the prosecution of mi-
nor physical assault —especially and extraordinarily when the case con-
cerned violence against relatives. This cannot be seen as the mere con-
tinuation of some Ottoman tradition because, embedded in the
monopolization of violence by the state in the 19th century, this primacy
itself was novel and Tanzimat legislators had not made such a distinction.
Allin all, the amended Code gave the message that interpersonal violence
was something that concerned the state but that the state was not equally
concerned about all forms of interpersonal violence: It could look the
other way if the injuries were minor and the victim had no complaints.
When, and only when, such an act was committed against a relative, the
state would forgive and forget if the victim was to withdraw her com-
plaint during the trial.

In this period, various countries were moving away from regimes of
intimate violence based on the recognition of masculine prerogatives of
violence towards regimes based on the doctrine of privacy.>” In Sweden,
criminal law had formally ceased to recognize the husband’s right to
chastisement in 1864. However, until 1943, prosecution of non-aggra-
vated physical assault or threat with weapons depended on the com-
plaint of the victim on condition that the crime was committed in a non-
public place, like inside a home.58 What seems to differentiate the Otto-
man case in this regard is that the Ottoman legislation made a distinction
based on the relationship between the perpetrator and victim rather
than the characteristics of the crime scene, and it differentiated a rather
large group of people on the basis of intimacy by referring to all relatives

and relations rather than limiting this differentiation to violence carried

56 Art. 179: “Akarib ve taallukat beyninde vukua gelen bu kabil darb ve cerh davalarinin
takibinden sikayetnamenin itasindan sonra dahi miistekinin feragati hukuk-1 umumiye
davasini 1skat eder.” Karakog, Ceza Kanunu, 105.

57Siegel, Rule of Love.

58 Burman, “Changes in the Criminal,” 33.
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out by husbands or selected family members. In other words, this legis-
lation did not only differentiate violence within the nuclear family but vi-
olence concerning a large group of relations from violence against
strangers. As examined in later chapters, this differentiation was aban-
doned in the early republican era but it would haunt the imaginations of
many in the decades to come.

With this amendment, there was also a change in article 188. The

amended article reads as in the following:

If a person sees his wife or one of his other meharim whilst com-
mitting the abominable act of adultery with someone, and beats
or wounds or Kills one of them or both of them together he is par-
doned; and if a person sees his wife or one of his meharim in un-
lawful bed with someone, and beats or wounds or Kkills one of
them or both of them together he is excused.>?

According to the new version, those who committed murder upon seeing
the victims engaged in adulterous sexual relations would be granted par-
don. They would not face any consequences in terms of criminal law.
Thus, for a particular group of intimate control murders, full immunity
that had been formally abolished in the Tanzimat period was re-intro-
duced to the Ottoman regime after the constitutional revolution. This
amendment did not only expand the degree of mitigation by re-introduc-
ing immunity for some forms of intimate control murders. It also ex-
panded the applicability of this mitigation because physical assaults com-
mitted under such circumstances were also granted exemption.
Moreover, the article was re-organized in a way that would allow it to be
implemented in cases when only one person was killed or wounded.
Thus, the two-victim requirement, which was considered to be a rational
and necessary means of preventing the abuse of this stipulation by some

jurists like Sami Efendi and which had a very long history reaching back

59 “Bir kimse zevcesini veyahud diger mehareminden birini bir sahis ile fiil-i seni-i zina
halinde goriip de birisini veya ikisini birden darp veya cerh veya katl eylese mafiivdiir,
ve eger bir kimse zevcesini veya mehareminden birini bir sahis ile firas-1 gayr-1 mesruda
gorip de birisini veya ikisini birden darp veya cerh veyahud katl etse mazurdur.” Kara-
kog, Ceza Kanunu, 110.
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to the classical era, was also abandoned. In sum, this amendment brought
about the expansion of the accommodation granted to lethal intimate
control violence in the field of law through a legislative change.

In a criminal law commentary written by a young law scholar named
Abdullah Vehbi (Yekebas), who was a lecturer at the Baghdad Law School
at the time, there are detailed elaborations on this amendment. Accord-
ing to Vehbi, the new article was more compatible with human condition.
Vehbi argued that an act that was carried upon under the influence of a
force that could not be resisted could not be a crime. In his opinion, these
murderers were killing under such an irresistible influence. In contrast
to Sami Efendi, who wrote before the 1911 amendment, Vehbi found the
two-victim requirement that was abolished inappropriate. In his opinion,
such murderers were behaving in an absolute fury and expecting them to
calculate the consequences of their actions and to kill two people could
invoke “more than necessary violence” (liizumundan fazla siddet).® Con-
trary to Sami, Vehbi was of the opinion that the article could also be ap-
plied when someone killed a male relative who was having illegitimate
sexual relations with a namahrem woman; because, he noted, there was
no difference between men and women “except for the division of their
obligations” (vazifelerinin tefrikinden baska).°l Another interesting as-
pect of Vehbi’s elaborations is that he legitimized the exemption provided
for such killings on the basis of human condition and collective nature of
honor:

Although the term “excused” has been changed with the amend-
ment, it is clear that human sensibility was not taken into account
in an appropriate manner with an elaborate and thoughtful ana-
lytical examination [during the law-making process]; because ...
although no one, including the husband, has a right to murder an-
other because of adulterous acts, we shall not forget that groups
of relatives (beyn-el-akraba) are assumed to have a collectivity in

honor (bir namus-1 miisterek), and we shall take into consideration

60 Abdullah Vehbi, Kanun-u Ceza Serhi, 384.
61bid., 383.
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the non-personal aspects of illegitimate acts, which are (other-
wise) quite personal. Because of this, such sexual relations also
violate the honor of relatives. The expression excused was re-

placed with the expression pardoned on these grounds.¢2

While approving the expansion of the degree of exemption with the
amendment of 1911, Vehbi was critical of the distinction between adul-
tery and illegitimate bed. He was against the provision of different de-
grees of accommodation based on this distinction. According to him, this
formulation attached the responsibility of judging the degree and illegit-
imacy of sexual acts he witnessed to the perpetrator. In his opinion, this
was impossible because the murderer’s judgment would be impaired be-
cause of the circumstances. What he suggested was the further expansion
of this article to suit the necessities of human condition. In other words,
Vehbi demanded full immunity both for murders committed upon adul-
tery and murders committed upon catching two people in an illegitimate
bed.

Vehbi's elaborations show that the idea that such murderers should
be granted complete immunity was not in the monopoly of conservatives
or traditionalists because it is clear that Vehbi himself was not one. He
made it explicitly clear that he did not see the difference between men
and women as a fundamental one. He did not base his advocacy for full
and almost unconditional immunity on a shari ground and actually re-
futed the claim that husbands had a right to kill their adulterous wives.
What he used to back his point were assumptions about human psychol-
ogy, and social relations and his arguments, especially his use of the no-

tion of irresistible impulse, were very similar to the ones used in France,

62 “Mazurdur’ tabiri maddede tadil edilmekle beraber hissiyat-1 beseriyyenin layikiyla,
ince, derin bir fikr-i tedkik ile muhakeme edilmedigi pek ala goriiliiyor. Clinkii bir az
evvel ihsas ettigimiz vech {izere hi¢ kimsenin, velev ki zevcin, fiil-i zina bahanesiyle dige-
rini itlafa hakk: yoktur. Lakin bugiin beyn-el-akraba bir namus-1 miisterek farz ve kabul
edildigini unutmamak ve bil-netice pek sahsi olan gayri mesru mukarenetlerin, gayri
sahsi miizahirini nazar-1dikkate almak mecburiyeti vardir ki o halde bu miicamaat diger
akrabanin da namusunu saibedar etmis olur. Buna mebni mazur tabiri yerine mafiiv ta-
biri konulmustur.” Ibid., 385.
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and the US in the same period for supporting similar ideas.®3> What is
more, after the mid-19th century, there were also changes in the legal re-
gimes of these countries towards the expansion of accommodation
granted to intimate control murders in line with such initiatives.6* This
suggests that legal debates concerning will and criminal responsibility in
cases of intimate control murders committed upon adultery in different
countries were followed by Ottoman scholars who were inspired by them
and that the expansion of accommodation in the Ottoman case at this
point in time might be seen as a development that fits a general trend, as
a development that was related to the global flows of law and legal
thought in this period.

A very important development concerning the global flows of law in
this period was the rise of positivist approaches to criminal law. Accord-
ing to the proponents of this school, what had to be taken into consider-
ation in the judicial decision-making process was not the gravity of the
crime but the characteristics or “dangerousness” of the criminal. Consid-
ered to be honorable men who were victims of fortune, “honor or passion
killers” were accepted to be the least dangerous criminals by some pro-
ponents of this school like Cesare Lombroso. Lombroso argued that these
people were not only “free from the egotism, insensibility, laziness, and
lack of moral sense peculiar to the ordinary criminal,” but were only “ab-
normal” due to their “excessive development of noble qualities, sensibil-
ity, altruism, integrity,” and “affection.”®> According to him, sending such
men to prison would not serve any end other than morally corrupting
them.%¢ In this book, Vehbi had not raised an argument related to danger-
ousness with regards to this issue. However, considering the fact that he

was given the nickname “Lombroso” by his later students at the Istanbul

63 Hartog, The Unwritten Law; and Ferguson, Gender and Justice.

64 Hartog, The Unwritten Law.

65 Gina Lombroso Ferrero and Cesare Lombroso, Criminal Man According to the Classifi-
cation of Cesare Lombroso (New York: The Knickerbocker Press, 1911), 188.

66 Lombroso, Criminal Man, 186.
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nologist to their graduation journal,®’ it is probable that his approach to
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this matter might have also been affected by Lombroso’s ideas.

crime related to top-down intimate violence. The elaborations of an Ot-
toman-Armenian criminal law professor from the early 1910s show that
the question of the applicability of the OCC to cases related to disciplinary
authority preoccupied the minds of some law scholars of the time. In his

book on criminal law, Diran Yerganyan, who taught at the Istanbul Uni-

In the post-1908 era, Ottoman legislators did not designate a specific

versity wrote:

One of the topics that [ want to raise here is the issues of whether
a parent has the right to physically assault or wound his or her
child, or a husband his wife, or a teacher his student, or a master
his apprentice and whether such [acts] can be considered as ex-
ceptions to the article of the law regarding physical assault and
wounding that we examine here. One cannot find any kind of rule
in our Code which stipulates that physical assault or wounding
committed by these persons would be exempted from punish-
ment. Moreover, when the fact that the Code is applicable to all
[Ottoman subjects] ... is taken into consideration, acts of physical
assault and wounding committed by such persons cannot be con-
sidered beyond the scope of rules prescribed in these articles,
even if they are committed with the intention of discipline and ed-
ucation. ...[SJome scholars argue that the father has the right to
use some violent measures for the purposes of discipline (autorite
paternelle) — and one even finds a disposition about this in the
Hungarian code. On the other hand, no scholar agrees with the ar-
gument that the father has the right to wound [his child] in line
with this right of discipline. In the same way, no scholar agrees

67 “[ste geldi Vehbi Hoca / Lombroso, Lombroso / Elde tespih ceke ceke / Lombroso, Lom-
broso” (Here comes Professor Vehbi / Lombroso, Lombroso / Counting his beads in the
meantime / Lombroso, Lombroso). The ryhme is quoted in Ali Y. Baltacioglu, “Abdullah

Vehbi Yekebas (1890-1965),” Ankara Barosu Dergisi 67, no. 1 (2009): 202.
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with the argument that a husband has the right to physically as-
sault his wife (autorite maritale). Although our code does not pro-
vide an exception for the physical assault of a child by a father, |
think if such a case and such a father are brought before a court,
the court can reach a decision by taking the father’s affection for
the child, his morals and behavior, and the details concerning the
form, timing, intent and degree of the physical assault into consid-

eration.68

Yergenyan'’s elaborations show that the scholarly debates in European
countries were closely followed by some Ottoman law scholars. They also
show that the absence of an article concerning the violence of persons in
positions of authority in the OCC provided a ground for those who
wanted to further the argument that these people were criminally re-
sponsible for the violence they exerted on those over whom they claimed
authority, regardless of the claims they could raise on the grounds of re-
ligion or tradition.

68 “Burada nazar-1 dikkatinize arz etmek istedigim mesailden biri de ebeveynin evladini,
zevcin zevcesini bir muallimin talebesini bir ustanin ¢iragini darb ve cerh etmege hakki
olup olmadig1 ve binaenaleyh bunlarin darb ve cerh fiilleri tedkik etdigimiz madde-i
kanuniye ahkamina karsi istisna teskil edebilip edemeyecegi meselesidir. Bunlar
tarafindan ika edilen darb ve cerh fiillerin miistesna olacagi hakkinda kanunumuzda bir
giina kayda tesadiif olunamaz. Bilakis kanunumuzun mutlak ibaresine ve mutlakin itlaki
lizerine cari olmasi kaide-i kiilliye icabindan bulunmasina nazaran bunlar tarafindan
ika edilen darb ve cerh fiilleri, her ne kadar terbiye ve tahsili temin maksadiyla olsa bile
bu maddelerin hiikmiinden hari¢ kalamaz. Vakia bazi miiellifler terbiye maksadiyla bir
pederin bazi sedid tedbirlere miiracaat edebilmek hakkini (autorité paternelle) teslim
ederler hatta Macar kanununda bu babda sirahate bile tesadiif olunur, fakat hi¢bir miiel-
lif hi¢ bu kanun-1 terbiye maksadiyla bir pederin cerhe hakki oldugunu teslim etmez.
Zevce gelince, kezalik hi¢bir miiellif zevcin terbiye maksadiyla zevcesini darb edebilmek
hakkini (autorité maritale) teslim etmez. Ahkam-1 kanuniyemize nazaran bir pederin
evladini darb etmesi istisna teskil etmez ise de, bdyle darb bir peder maznunan mah-
keme huzuruna ¢iktikda mahkeme onun evladina karsi olan muhabbetini, ahlak ve et-
variny, tarz ve zaman ve maksad ve derece-yi darbi nazar-1 dikkate alarak takdir-i keyfi-
yet edebilir zan ederim.” Diran Yerganyan, Kanun-1 Ceza Dersleri, vol. 1 (Istanbul:
Becidyan, 1326), 44-45.
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Before its adoption, the 1911 amendment was discussed at the Otto-
man parliament at length. These debates provide important insights con-
cerning this transformation. First of all, these proceedings show that the
initiative towards the recognition of family burdens for ascendants was
accompanied by a proposal for the inclusion of descendants within the
scope of this aggravation. According to this proposal, not only mother or
father Killers, but also child killers would receive the death penalty. In
other words, there would be a major change in terms of the bodily hier-
archies established through criminal law and this would represent a
break with earlier Ottoman history. Artin Bosgezenyan’s proposal met
with resistance from other parliamentarians with the argument that
there was no kisas (retaliation) for such cases in shari law.6® Although it
was rejected, this proposal shows that there was a history behind the ex-
pansion of family burdens to include descendants in later years.

According to many parliamentarians, a separate clause was needed to
exempt parents and teachers from punishment in cases of minor physical
assault because such people were being punished in practice.’? This chal-
lenges the claim that non-lethal family violence entered to the scope of
Ottoman criminal law after this amendment. These debates suggest that
it was already there. Besides, the speech of the Minister of Justice, Nec-
meddin Molla, indicates that what happened with this amendment was
not the entry of such violent acts to the scope of criminal code but their
differentiation from stranger violence and complete exclusion of minor
parental violence from the scope of criminal law. According to Necmed-
din, tying the prosecution to complaint in such cases would solve the
problems raised by those who proposed an exemption clause. If such a
measure was adopted, security forces would not have to bring a father to
court for “a minor incident” in the name of public justice and spouses

would not have to appear in court if they did not want to complain.”?

69 Meclis-i Mebusan Zabit Ceridesi, period 1, vol. 5, session 79 (31 Mart 1327/13 April
1911), 276.
70 Ibid., 289.
711bid. 291.
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[ think that this amendment actually rendered small children com-
pletely vulnerable against their fathers. Before this amendment, a prose-
cutor could press charges against a father who beat his child in a way that
would not incapacitate him for a long period. After the adoption of this
amendment, this was not possible. There had to be complaint. However,
since small children are not criminally responsible or legally capable they
could not formally submit a complaint. These debates show that this mar-
ginalization of parental violence, in other words practical de-criminaliza-
tion of parental violence against minors below the age of legal capacity,
was not coincidental because the speeches of these deputies, and the
minister of justice show that this amendment was explicitly made to en-
sure this outcome.

The parliamentary debates also provide important insights concern-
ing the issues of discretionary mitigation (art. 47) and extraordinary mit-
igation (art. 188). These debates show that the idea of granting a discre-
tionary mitigation power to judges met with some degree of resistance
because of concerns that it would be misused. According to Bosgezenyan,
this amendment would bring about the distribution of a power that lied
with the sultan to judges who were common men, to “some little sultans”
(bir takim sultan yavrularina).”? However, these objections were sup-
pressed with the argument that this was a really necessary stipulation
because the judges were feeling remorse especially when they had to is-
sue harsh sentences for murderers who killed in circumstances that
judges would also commit murder themselves. What could be a circum-
stance that would legitimize mitigating a sentence related to murder for
which the code stipulated capital punishment, a circumstance which was
not self-defense or a retaliation against a bodily attack? Bosgezenyan de-
manded an example that would convince him. The case of a man wander-
ing in a neighborhood in the company of his meharim and killing some-
one who harassed the woman in his company. This was the only example

Asim Bey could think of.73 Thus, the notions of honor and masculine pride

72 Meclis-i Mebusan Zabit Ceridesi, period 1, vol. 4, session 67 (15 Mart 1327/28 March
1911), 417.
73 Ibid., 420.
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were used for the justification of this amendment and allocation of dis-
cretionary mitigation power to judges. In other words, the first article in
modern Ottoman-Turkish history concerning discretionary mitigation,
the predecessor of the Republican “good manners mitigation” (iyi hal in-
dirimi), was adopted with the precise objective of mitigating the sen-
tences of men who committed honor crimes.

In her examinations on contemporary Turkey, Deniz Kandiyoti argues
that the politics of gender are “intrinsic rather than incidental” to the rul-
ing ideology.”* She suggests that gender relations and intimate violence
are not only important for women but also for democracy and social, and
political matters that are sometimes seen as isolated from gender mat-
ters. The fact that personalization of punishments, a matter that con-
cerned the whole Ottoman population, was actually introduced to the Ot-
toman legal regime on the grounds of the necessity of providing
accommodation for a wider array of honor Kkillings confirms this sugges-
tion. As seen in this instance, gender matters may not only affect women
or gender-related issues as such but can lead to drastic changes in terms
of the legal regime and the designation of state power.

As I noted while elaborating on Vehbi’s approach to the extraordinary
mitigation, supporters of total immunity in such cases were not only men
who can be considered as traditionalists or people who had a shari ap-
proach to criminal law. My examination of parliamentary proceedings
supports this conclusion.

The amendment of this article was brought to the parliament by the
ministry with the intent of abolishing the two-victim requirement. When
the parliament was discussing the issue of self-defense, Mehmet Mahir
proposed to include murders committed upon witnessing adultery and
illegitimate sexual relations within the scope of self-defense and totally

exempting the perpetrators of such crimes from punishment. He also

4 Deniz Kandiyoti, “Locating the Politics of Gender: Patriarchy, Neo-liberal Governance
and Violence in Turkey,” Research and Policy on Turkey 1,n0.2 (2016): 103-118.
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found support from some other deputies like Ismail Mahir but the minis-
ter of justice claimed that total exemption would be “too much” (pek
fazladir).7>

Despite the efforts of the minister to keep this article out of amend-
ment debates at the parliament in later months, some deputies, including
non-Muslim deputies like Yanko Mamopolo, insisted on discussing this
issue at the parliament.”’¢ Some deputies like Mehmet Tevfik proposed to
grant full immunity to such murderers on shari grounds. Some others
like Ali Cenani Bey framed their support for total immunity on a liberal
approach to criminal law, emphasizing that such murders were commit-
ted in a state of madness (hal-i cinnet) and must have been exempted
from punishment because of this. Artin Bosgezenyan also supported Ce-
nani Bey on condition that this right would also be granted to women but
this suggestion was opposed by Mustafa Hayri with the argument that
women were fraudulent (hilekar) by nature.

During these debates, Abdullah Azmi’s proposal to add the term find-
ing the victims in a state of halvet (being in the same room with a
namahrem person) in addition to witnessing adultery or finding the vic-
tims in an illegitimate bed (firas-1 gayrimesru) was rejected with the ar-
gument that halvet was a moral and not legal issue. According to Seyyit
Bey, visiting a neighbor’s house was customary in villages and people
only had one-room dwellings. What would happen when a neighbor vis-
ited another when he was not at home and waited for him while drinking
the coffee prepared by his wife? According to Seyyit Bey, adding the term
halvet to this article would be wrong because this would expand the ex-
traordinary mitigation to such cases. Hasan Fehmi explicitly objected to
the abolition of the two-victim requirement arguing that this would be
abused and cause more crimes to be committed. Channeling the argu-

ments found in the criminal law commentary of Sami Bey, he noted that

75 Meclis-i Mebusan Zabit Ceridesi, period 1, vol. 3, session 51 (24 Subat 1326/9 March
1911),573-574.

76 Meclis-i Mebusan Zabit Ceridesi, period 1, vol. 5, session 79 (31 Mart 1327/13 April
1911), 299.
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a man could find a woman to trick one of his enemies and kill him after
creating the conditions of this excuse.

Only Mehmet Ali Bey, a former judge and an independent deputy from
Canik,’? objected to the idea of total immunity, stating that there was
nothing in sharia that required exempting these people from punish-
ment. Against the objection that the government had no right to be in-
volved in this matter because this was allowed by sharia, Mehmet Ali
noted that such an approach was unacceptable because it would invite
anarchy and chaos.”8 If people would be allowed to kill one another with
impunity, what was the point of having a government? (O halde
htikiimetlere ne liizum var?). This question was at the core of his objec-
tions.

According to the minister of justice, there was no way an honorable
man (namus sahibi adam) could show patience and self-restraint upon
witnessing an act of adultery between one of his meharim, and another
man and there was nothing against sharia in excusing rather than par-
doning crimes related to illegitimate bed, crimes committed upon circum-
stances that did not fulfill the requirements of adultery (zina). And the
amended article 188 took its shape after these debates.

These debates show that the expansion of the scope of this mitigation
in 1911 was a legislative change that happened after intense debates and
disagreements. They also show that some early Republican develop-
ments -like the inclusion of women in the group of perpetrators who
could benefit from this article- had not emerged out of the blue. Second,
it was assumptions about human psychology and nature that provided a
common ground for all people who explicitly supported this expansion.
There was a great variety among the proponents of total immunity. Mus-
lim deputies who emphasized the sanctity of sharia, non-Muslim depu-
ties like Bosgezenyan who supported formal equality, Ali Cenani who had

a classical/liberal approach emphasizing free will, and the Minister of

77 Mehmet Ali Bey was elected as a CUP candidate but left the CUP in 1910. See Aykut
Kansu, 1908 Devrimi (Istanbul: iletisim, 1995), 398.

78 “Oyle ise ahali kalksin. Diinyay1 birbirine karistirsin. Olur mu béyle sey? O halde
Hiikiimetlere ne liizum var?” Meclis-i Mebusan Zabit Ceridesi, period 1, vol. 5, session 79
(31 Mart 1327/13 April 1911), 302.
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Justice Necmeddin Molla had all supported the idea of full immunity. This
indicates that this expansion was not a concession to traditionalists or
reactionaries but a change that happened thanks to this larger support
base and the rise of psychological approaches to criminality.

These debates were very much related to the monopolization of vio-
lence by the state. Did the state have a right to punish these people? Or
was there another source of distributing violence that lied beyond the
state? These questions were at the heart of the dispute between Mehmet
Ali, the only deputy who objected to total pardon, and Mehmet Tevfik
who argued that the government had no right to meddle with such cases.
I think this instance shows us that monopolization of violence can be a
contested process and might not be grasped in full in isolation from the
issue of gender violence. As examined in other chapters, this issue would
often appear in such debates over intimate violence and legal elites push-
ing for limiting the mitigations provided for such crimes would often re-
fer to this matter and to the necessity of establishing a monopoly of vio-
lence.

Until the 1910s, there was not a civil code that regulated family rela-
tions in the Ottoman empire. This situation partly changed with the adop-
tion of the Decree Law on Family (DLF) in 1917.7° The DLF was a legisla-
tion that recognized the existence of multiple legal orders in the Ottoman
Empire. It had different sections for Jews, Christians, and Muslims. The
section concerning the Muslims was prepared through the hybridization
of rules observed in different schools of Islam. Until 1917, it was difficult
for non-Maliki Muslim women in the Ottoman Empire to get a divorce
upon “unjust” beatings or anal marital rape committed by their hus-
bands. The courts could decide that the beating, wounding or anal rape
was unjust, and punish the husband but unless the husband expressed
consent to divorce in some form, judges would not issue a divorce.8? The

DLF changed the rules of the game regarding divorce, because it brought

79 For a critical examination of this law, see Tucker, “Revisiting Reform,” 4-17. For the
modern Turkish transcription of this legislation, see Ali Oge, ed., Osmanli Hukuk-1 Aile
Kararnamesi (Konya: Mehir Vakfi, 2017).

80 Ozkorkut, Koca Siddetine Karsi.
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about a concept of divorce that was alien to the Hanefi jurisprudence by
institutionalizing the practice of divorce via the arbitration of family
council, which was well-established in Maliki jurisprudence.

The DLF also brought about stipulations related to wifely disobedi-
ence. Rather than adopting a new approach, the drafters of the DLF had
followed the nafaka and freedom-from-violence vs. disobedience equilib-
rium approach of the classical jurists. In article 101, it was explicitly
stated that disobedient (nagsize) wives could not claim nafaka.8! In article
73, there was a more ambiguous formulation: “The husband is obliged to
treat his wife well, the wife is obliged to obey her husband in all matters
that are permitted.”82 This article could be interpreted in two ways. First,
one could argue that the first and second parts of the sentence were in-
dependent and reach to the conclusion that this article obliged husbands
to treat their wives well and wives to obey their husbands. However, one
could also read this as a conditional stipulation and reach to the conclu-
sion that this article obliged husbands to treat their wives well, as long as
their wives obeyed them. Because the fetva books published by the Otto-
man state and various classical figh books framed this issue along the
freedom from violence vs. disobedience axis assuming a conditional re-
lationship, it is highly probable that this textual formulation was inten-
tional.

At this point, I want to note that while the term nushuz had its roots
in Islamic legal discourse and while the nafaka and freedom from vio-
lence vs. obedience equilibrium was well-established in Ottoman law,
this was not a distinctively Ottoman approach to the regulation of house-
hold relations. For example, until 1938, article 213 of the French Civil
Code stipulated that “the husband owes protection to his wife; the wife

owes obedience to her husband.”83 A similar framing is also found in im-

81 Oge, Hukuk-1 Aile Kararnamesi, 44-45.

82 “Zeyd zevcesine hiisn-i muaserete, zevce dahi umur-1 mubahanede zevcine itaata
mecburdur.” Ibid., 37.

83 André Tunc, “Husband and Wife under French Law: Past, Present, Future,” University
of Pennsylvania Law Review 104, no. 2 (1956): 1069.
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perial Russia where woman’s responsibility to obey her husband was es-
tablished as a legal duty in Catherine II's Statute on Public Order of 1782
and in the 1832 Digest of Laws.8* Thus, the Ottoman stipulations con-

cerning wifely disobedience cannot be seen as exceptional.

§ 2.3 The OCC and the Judicial Practice at the Top

How were the relevant articles of the OCC interpreted in practice? What
were the positions of jurists on intimate relations and bodily hierarchies?
Were there differences between the judicial interpretations of this era
and the Republican period? In order to answer these questions, I re-
viewed the relevant parts of the Mecmua-i Mukarrerat-1 Temyiziye, a pe-
riodical devoted to the decisions of the Ottoman CCa, and found various
decisions concerning murders committed upon illegitimate sexual rela-
tions and non-lethal intimate violence.

As examined in the previous section, the legislators had introduced
new rules in 1911, differentiating non-aggravated wounding and beating
against relatives and relations from other cases and rendering public
prosecution in such cases dependent on insistent complaint. The deci-
sions of the OCCa indicate that this was interpreted as a “right to forgive”
(hakk-1 af) by the high court judges.8> However, this was not accepted to
be an unlimited right in the OCCa practice. According to these decisions,
relatives could withdraw their complaints during the trial but could not
“forgive” after the finalization of the decision at the stage of appeals.86

84 Technically, the legal situation in Russia was worse because, in the Russian case, the
legally required wifely obedience was stipulated to be “unlimited.” In the Ottoman case,
on the other hand, there was a limit and the law-makers had made it explicitly clear that
wives were not obliged to obey their husbands in case the latter raised illegitimate re-
quests. For the Russian regulations concerning the matter, see Michelle Lamarche
Marrese, “Gender and the Legal Order in Imperial Russia,” in Lieven, Cambridge History
of Imperial Russia, 336-337.

85 Mecmua-i Mukarrerat-1 Temyiziye, vol. 2, case no. 90 (1328/1912-1913), 158.

86 [bid. Also see Mecmua-i Mukarrerat-1 Temyiziye, vol. 2, case no. 380 (1328/1912-
1913), 703.
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The 1911 amendment had paved the way for the mitigation of sen-
tences in cases that did not fulfill the requirements of extraordinary mit-
igation. The decisions of the 0CCa show that this way was utilized in prac-
tice for ensuring accommodation for various cases of intimate control
murders. The new article had given the judges the authority to mitigate
the punishments when there were conditions that necessitated mitiga-
tion. However, the Code did not define what these conditions were. Thus,
the legislators had left this issue to judicial interpretation. These deci-
sions show that social relations between namahrem women and men,
suspicion that a man and a woman were having sexual relations, or trans-
gressions of gender norms by women (such as marrying without the per-
mission of male relatives) were considered as conditions that necessi-
tated mitigation by the OCCa.

In one of these cases, a man named Haydar was killed by a man named
ismail in Ankara.8” The crime was considered as willful killing without
premeditation and Ismail was sentenced to heavy labor (kiirek) for 15
years. During the trial, ismail raised the argument that he had committed
this murder for protecting his 1rz, because Haydar had been communi-
cating with his wife. At the level of lower appeal (istinaf), his defense was
not accepted and the case was transferred to the OCCa. The OCCa re-
versed this decision, underlining that article 188 could not be applied to
this case but that the situation required mitigation on the basis of article
47.

In another case, a man named Mehmed had killed his wife, Elif, and a
man named Ali.88 He argued that he had committed these murders due
to his suspicion that his victims had committed adultery (fiil-i seni-i zi-
nada bulunduklari zehabina mebni) but his defense was not accepted by
the lower court and Mehmed was sentenced to heavy labor for 15 years.
The decision was reversed by the OCCa on two grounds. First, Mehmed
had killed two people and his sentence must have been aggravated be-

cause of this. Second, his sentence had not been mitigated by the lower

87 Mecmua-i Mukarrerat-1 Temyiziye, vol. 4, case no. 170 (1330/1914-1915), 290-291.
88 Mecmua-i Mukarrerat-1 Temyiziye, vol. 4, case no. 488 (1330/1914-1915), 850-851.
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court, and the OCCa decided that suspicion of a sexual affair should be
considered as a mitigating circumstance.

In another case, a man named Eylip had wounded his sister Zeynep,
and Zeynep’s brother-in-law Mehmet with the intent to kill.8? Zeynep had
married without Eyiip’s permission and Eyiip was accepted to be “of-
fended” (miinfail olarak) by this transgression. The local court had ap-
plied article 188 which stipulated extraordinary mitigation to this case,
sentencing Eyiip to heavy labor for four years. The OCCa reversed this
decision, underlining that this case could be mitigated on the basis of ar-
ticle 47 but not on the basis of article 188.

As seen in these cases, the legal space that was opened in 1911 for
mitigating the punishments of those who killed in circumstances that
were not within the scope of article 188 was utilized for the accommoda-
tion of masculine violence in the field of law. In other words, this means
of personalizing punishments, which was accepted in the parliament
with references to honor and masculine pride, was indeed used for the
provision of accommodations for a wider array of intimate control mur-
ders.

Some of the cases published in this periodical were related to the ap-
plication of the 188t article and they show that the OCC had a very limi-
tative interpretation concerning this exemption. In fact, there was not a
single case in which the OCCa approved the use of the extraordinary mit-
igation article. Every such decision was reversed.

In one of these cases, a man named Dimitri had killed a man, Nikola,
whom he suspected to have sexual relations with his mother.?0 The Se-
lanik court had sentenced Dimitri to imprisonment for a year, applying
the 188th article. After this imprisonment term, he would be released but
kept under surveillance for another five years. In the OCCa decision, it
was underlined that Dimitri had committed the murder under the influ-
ence of gossips that his mother and Nikola were having sexual relations.
In the day of the murder, Nikola had not found his mother at home but he
had found Nikola around his mother’s house and killed him with an axe.

89 Mecmua-i Mukarrerat-1 Temyiziye, vol. 1, case no. 320 (1327/1911-1912), 598.
90 Mecmua-i Mukarrerat-1 Temyiziye, vol. 1, case no. 24 (1327/1911-1912), 40-42.
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It was noted that Nikola’s pants were untied when Dimitri found him. The
prosecutor objected to this decision, arguing that there was no proof that
the murder was committed upon witnessing illegitimate sexual relations
and demanded a re-trial. As the court overruled this objection and in-
sisted on its former decision, the case was appealed by the prosecutor.
The OCCa reversed the decision of the Selanik court, underlining that ar-
ticle 188 could only be applied if two people were caught whilst they
were having sexual relations. According to the OCCa, gossips and catching
a man around a house -even if his pants were untied- were not enough
to benefit from this article.

In a similar case, a man named Hamid was killed by a group of rela-
tives.?! In the decision of the lower court, it was noted that Hamid had an
affair with Kiilfe, who was married to one of the attackers. Two of the at-
tackers were sentenced to one year in prison due to the application of the
188th article, while the others were acquitted for lack of evidence. In its
reversal decision, the Court of Cassation emphasized that the murder was
committed in front of the house rather than inside the house and that the
murderers had not directly witnessed sexual intercourse between Hamid
and Kiilfe. According to the OCCa, the 188t article was not applicable to
the case. On the other hand, the court underscored that the murder was
related to the violation of irz, which required some mitigation, noting that
the sentence should be mitigated in line with the 47t article of the Code.

In another case, a woman named Leyla was killed by a group of men
led by his husband Hafir.?2 In the OCCa decision, it was noted that Leyla
was known to prostitute herself. In the night of the murder, Leyla was
found in a carriage in the company of namahrem men by his husband and
his friends, who attacked her. She had given an official statement before
her death due to her injuries. The local court of Kerbela had classified this
case as a case of physical assault rather than murder and sentenced Hafir
to imprisonment for six months, applying article 188. The rest were ac-
quitted due to insufficiency of evidence. The OCCa overruled this deci-

sion. According to the OCCa, being found in the same carriage with

91 Mecmua-i Mukarrerat-1 Temyiziye, vol. 3, case no. 271 (1329/1913-1914), 496-498.
92 Mecmua-i Mukarrerat-1 Temyiziye, vol. 3, case no. 59 (1329/1913-1914), 111-112.
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namahrem men could not be considered as ‘being found in illegitimate
bed’, and article 188 could not be applied to the case. In this case, the
claim that Leyla was prostituting herself was accepted as a fact by the
high court but this was not seen as something that necessitated the im-
plementation of article 188.

In another case reversed by the Court of Cassation, a woman named
Ayse was killed by a group of men, led by her brother Ahmed.?3 In the
decision, it was noted that Ayse had illegitimate sexual relations with a
man named Durmus for some time and that she had been divorced by her
husband because of this affair. She had continued her relations with Dur-
mus after the divorce. On the night of the murder, Durmus had come to
the house where she had been dwelling. Durmus’s visit had been fol-
lowed by an attack carried out by a group of men led by Ayse’s brother.
This group had held the house under gunfire and also attacked Ayse and
Durmus with other weapons. Ayse was Kkilled as a result of this attack.
The local court had pardoned Ayse’s brother Ahmed in line with the 188th
article, while acquitting the others. In its reversal decision, the Court of
Cassation emphasized that Ayse was living in a house separate from his
brother, that the attack was carried out at nighttime with weaponry and
in a way that should be considered as a violation of the inviolability of
domicile. The Court also emphasized that Ahmed and other attackers had
not informed the village headman about the situation. Another detail em-
phasized in the decision was the fact that Ayse’s body was reported to be
fully clothed in the autopsy report. Moreover, the lower court had not in-
vestigated whether Ahmed’s roof allowed one to see whether someone
entered Ayse’s house.

These decisions are very important because they indicate that the ap-
proach of the OCCa to such intimate control murders was different from
the approach of the Republican CCa in some very significant respects. In
these decisions, there were some limitative conditions the lack of which
rendered the extraordinary mitigation inapplicable.

An important limitative condition that is found in the case of Ayse’s

murder concerns the interpretation of the word mahrem. In this decision,

93 Mecmua-i Mukarrerat-1 Temyiziye, vol. 2, case no. 257 (1328/1912-1913), 464-466.
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the word mahrem was not interpreted in its larger meaning of shari kin-
ship but as a word that defines women who live in one’s household, as
women under one’s manus or dominion. In this case, it was not disputed
that Ayse was Ahmed’s sister, this was accepted as a fact. Thus, she was
Ahmed’s mahrem in terms of kinship but the decision indicates that she
was not accepted as his mahrem in terms of the applicability of this arti-
cle because she had her own household and was not living under his roof.
And this was presented as one of the grounds for the non-application of
the 188t article. Such a limitative condition was not an element of the
judicial decision-making practice of the Republican CCa. In this latter pe-
riod, being a brother was accepted to be enough and the Republican CCa
did not make a distinction between women who had their own house-
holds and women who cohabited with their attackers in its implementa-
tion of the extraordinary mitigation article.

Another important element of the OCCa practice is the direct witness-
ing requirement. According to the OCCa, one had to see two people hav-
ing sexual relations to benefit from this exemption. For example, in the
decisions concerning the murders of Hamid and Nikola, catching a
stranger around a house was accepted to be insufficient for the applica-
tion of this exemption. In the latter case, it was established that Nikola’s
pants were untied at the time of the murder, that there were gossips and
rumors, and that he was found around Dimitri’s mother’s house. For the
0CCa, these were not enough for the implementation of article 188. Di-
mitri had not seen his mother and Nikola while they were having physical
sexual relations. Thus, he could not benefit from this mitigation. This di-
rect witnessing requirement had some pre-19t century predecessors be-
cause there are fetvas included in the fetva books published by the state
which accept that catching two namahrem people talking or sitting some-
where together without an explicit sign of adultery would not be enough
to benefit from exemption from punishment. Moreover, some kanun-
names from the classical period also frame this extraordinary exemption
as dependent on catching two people upon the act.?* Thus, this limitative

norm seems to have long history. As it is examined in later chapters, the

9 Heyd, Studies, 98.
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direct witnessing requirement was shelved after the late-1930s. There
are decisions given by the Republican CCa, in which finding a man in the
garden of a house, finding two people walking in opposite directions in a
rural place, or claiming that an unidentified person was seen exiting the
domicile were accepted to be enough for the implementation of the ex-
traordinary mitigation. These decisions from the late-Ottoman period
show that this wide interpretation that I found in later periods was not a
remnant of the past because, considering the late-Ottoman judicial prac-
tice, there was a quite different past than what might be imagined on the
basis of this later judicial practice.

Finally, according to the OCCa, prostitution was not a ground for the
implementation of article 188. In the decision concerning Leyla’s murder,
it was not disputed that Leyla was prostituting herself. The court ac-
cepted this to be a fact. However, this was not considered to be enough
for the application of the extraordinary mitigation because her husband
had not caught her having coitus with another man. He had found her in
the same carriage with namahrem men. Thus, the direct witnessing re-
quirement was not fulfilled in this case. According to the OCCa, even if it
was established as a fact that Leyla was prostituting herself, extraordi-
nary mitigation could not be applied in the absence of direct witnessing
to sexual acts. As it is examined in Chapter 4, in the late-1930s, the ap-
proach of the Republican CCa to the matter was different from the OCCa.
In this later period, the claim of prostitution was considered to be enough

for the implementation of extraordinary mitigation.

§ 2.4 Conclusion

In the late-Ottoman regime of intimate violence, there were various
norms and rules that provided accommodation for intimate violence in
the field of law but there were also limitations. There were many differ-
ences between the Ottoman regime and the regimes in some Western Eu-
ropean countries but there were also similarities in some regards and not
all norms that seem to be particular to the Ottoman case created the ef-

fect of ensuring immunity or under-sentencing.
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There were various changes in the outlines of this regime after the
mid-19thh century. In terms of legislation, there was an important degree
of dynamism. In this process, the ground on which intimate control mur-
ders were justified began to shift towards psychology and human nature.
Bottom-up lethal intimate violence began to be differentiated and pun-
ished more heavily than murders targeting strangers. Thus, family bur-
dens made their entry to the post-Tanzimat regime of intimate violence.
These developments became even more pronounced in later years, and
this suggests that there was not a clean break between the late-Ottoman
and early Republican periods.

In terms of non-lethal intimate violence committed by people like
husbands and fathers, there was a serious degree of ambiguity in the late-
Ottoman regime. On the one hand, there were some law scholars like
Diran Yergenyan who implied that, in terms of the applicability of the
OCC, there was no difference between the case of a husband who beat his
wife and a stranger who beat another stranger. On the other hand, there
were legislators who squeezed the nafaka and freedom from violence vs.
obedience equilibrium into the Decree Law on Family. Moreover, the
1911 amendment had established minor physical assault against rela-
tives as a crime subject to rules different than stranger violence and prac-
tically de-criminalized non-aggravated forms of parental violence com-
mitted against small children. As examined in the next chapter, the
Republican legislators would adopt a different approach to this matter
and introduce specific stipulations concerning such forms of violence.

The 1911 amendment changed the designation of bodily hierarchies
among intimates. In various regards, the amendment expanded the ac-
commodation that would be provided for different forms of intimate vio-
lence. Extraordinary mitigation became applicable to more cases and
complete immunity was re-introduced to the Ottoman regime. A particu-
lar form of non-lethal intimate violence, parental violence against small
children, was practically and intentionally decriminalized. These changes
do not fit well into the existing accounts of this era because this was an
era in which women'’s rights in different fields like education and employ-

ment were recognized, a period when women’s activism was paramount.
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[ think this misfit shows that the regulation of intimate violence may
change in surprising and unexpected ways and times and that there does
not have to be a match between developments in different aspects of gen-
der regimes. Second, the Ottoman-Turkish case is not the only case where
recognition of women'’s rights in some areas and heightened women'’s
rights activism was accompanied by changes ensuring greater accommo-
dations to intimate violence. In his examination of the emergence of the
unwritten law defense in the USA, Hartog highlights a similar overlap in
the US case and interprets the expansion of the accommodation granted
to these murders as a response to the recognition of women’s rights in
different fields.%5 I think a similar dynamic might have been at play in the
Ottoman context.

As examined in Chapter 6, the re-rise of mass and autonomous femi-
nist movements in the 1980s was also met with an expansion of accom-
modation provided for intimate violence. The fact that there was such an
overlap in both of these breakthrough epochs in terms of feminist move-
ments indicate that crisis in the established gender order may be met
with the expansion of leeway granted to male violence.

Both the Tanzimat and the Constitutional Revolution of 1908 were
major shocks for the Ottoman Empire. What is more, both of these shocks
entailed major transformations in terms of the structuring of the judico-
political field. The fact that there was a temporal overlap between these
structurings and major changes in the regime of intimate violence high-
lights the potential of such major events for leading to dramatic changes
in terms of the regulation of male violence.

In Chapter 4, I show how direct and indirect references to the late-
Ottoman period, along with various other arguments, were used for the
transformation of the regime of intimate violence towards the expansion
of accommodation granted to masculine violence in the field of law after
the mid-1930s. In that period, the rules that were remembered and
brought to the table as the Ottoman legacy that should be followed were

exclusively those which ensured such accommodations. On the other

95 Hartog, The Unwritten Law.
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hand, limitative norms in the Ottoman regime, some of which were seem-
ingly followed for centuries, were soon “forgotten” by everyone: As far as
I was able to trace, not a single criminal law scholar, jurist or politician
would object to these expansions by bringing up the Ottoman legacy.
Finally, this examination shows that the OCCa was pretty limitative in
its approach to intimate control murders. The decisions of the OCCa from
the 1910s show that the court interpreted the discretionary mitigation
power given to judges in 1911 as a power that should be used for granting
sentence reductions for a variety of crimes related to honor, sexuality and
masculine control. However, the court was not attentive to the pleas of
murderous men who wanted to benefit from the exceptional mitigation
article. Moreover, what produced the effect of limiting the applicability of
this article was not the text of the OCC. By 1911, the OCC was astonish-
ingly accommodative. It was the approach of the OCCa and the norms and
rules, some of which seem to have roots in the pre-Tanzimat era, the court
insisted on applying that limited the legal accommodation granted to in-
timate control murders. Thus, in terms of the judicial decision-making at
the highest level, the Ottoman regime was quite different from what
might be imagined on the basis of later judicial practice, and the text of
the OCC itself. This shows that legal interpretation and judicial-decision
making were very important in shaping the regime of intimate violence

in the country -also in the late-Ottoman era.
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lence in the Early Republican Era

A fter the First World War, the Ottoman Empire collapsed. The Turk-
ish Republic was one of the successor states of this empire. The po-
litical elite of the new regime initiated an extensive reform program,
adopting various new legal measures, including the Turkish Civil Code
(the TCiC) and Turkish Criminal Code (the TCC), which both stayed in
force until the 2000s. In the years between the establishment of the Re-
public and the mid-1930s, in other words in the early Republican era, al-
most every aspect of life began to be regulated through new norms and
measures: There were changes in the legally standardized units used for
measuring time and weights, Turkish language began to be written with
a new script, women'’s political rights were recognized and family rela-
tions started to be regulated through a code for the first time. Thus, much
changed in a relatively short period of time in terms of legislation.

Since the 1980s, there has been debates over the characteristics and
legacy of this period with regards to gender relations in Turkey. At first,
there were challenges to the official discourse according to which “the
woman question” (kadin sorunu) had been resolved in Turkey with the
abolition of sharia and reception of Western laws. In one of these initial
challenges, Deniz Kandiyoti underlined that despite the recognition of

women’s rights in a number of areas, early Republican reforms had not
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brought about the liberation of women because there were scant changes
that would undermine the material basis of patriarchy.! Yesim Arat sug-
gested that the failure of Kemalism in bringing about all-encompassing
changes in gender relations could not be explained with the formal na-
ture of these reforms and social resistance to them, and that the internal
contradictions of the Kemalist project had to be taken into account. Ac-
cording to Arat, this period was marked with two contradictory trends
promoted by state institutions: On the one hand, women were encour-
aged to participate in public life; on the other hand, private life was orga-
nized in a hierarchical manner and “primordial male-female relations
and the moralities that regulated gender relations could continue with
little interference from the state.”? A similar point is highlighted by Ayse
Kadioglu who notes that Republican women were expected to become
both symbols of modernity and guardians of tradition and to find a mid-
dle way between being traditional (or allaturca) and excessively modern
like Western women who declared that they were entitled to sexual free-
doms.3 According to Serpil Sancar, sexuality was denied to Republican
women because “sexual puritanism,” which is found in various literary
products of this era, formed the backbone of the norms of sexual morality,
and modernity and this emerged as the main semantic difference be-
tween Turkey and the West.*

Another early criticism of the official discourse was raised by Sirin
Tekeli in the 1980s. Tekeli highlighted the instrumental function of the

gender-related early Republican reforms and noted that these reforms

1 Kandiyoti, Cariyeler, Bacilar, 192.

2Yesim Arat, “The Project of Modernity and Women in Turkey,” in Rethinking Modernity
and National Identity in Turkey, ed. Sibel Bozdogan and Resat Kasaba (Seattle: Univer-
sity of Washington Press, 1997), 105.

3 Ayse Kadioglu, “Cinselligin Inkari: Biiyiik Toplumsal Déniisiimlerin Nesnesi Olarak
Tiirk Kadinlary,” in 75 Yilda Kadinlar ve Erkekler, ed. Ayse Berktay Hacimirzaoglu (Istan-
bul: Tarih Vakfi, 1998), 96.

4 Serpil Sancar, Tiirk Modernlesmesinin Cinsiyeti: Erkekler Devlet Kadinlar Aile Kurar (Is-
tanbul: iletisim, 2012), 207.
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functioned as a means of portraying new Turkey as a Western style lib-
eral country.> According to the official discourse, there was a women'’s
revolution (kadin devrimi) in this period. In contemporary gender schol-
arship, this term often appears in quotation marks.®

The idea that this period strongly impacted the future of gender rela-
tions in Turkey has been very prevalent in Turkish academia. As noted by
Ayse Giil Altinay, “the Turkish Republic was founded in 1923 and the rest
of the 1920s, together with the early 1930s, are seen by many as the
formative years of Turkey.”” Analyzing the relations between gender,; na-
tion-building, and militarism in Turkey, Altinay suggests that it might be
fruitful to analyze nation-building and state formation in Turkey as a pro-
cess that went through ‘rounds of restructuring’ rather than focusing on
one critical period of formation on an exclusive basis.

In this chapter, [ analyze the transformation of the regime of intimate
violence in this period by focusing on legal and judicial changes and dis-
course, and trace how this process of radical legal reforms affected the
positioning of intimate bodies in relation to one another. I show that the
reforms of this period actually challenged the fundamentals of “dominant
gender values,”8 included an actual sexual liberation aspect, and brought
about radical transformations in the regulation of intimacy, intimate re-
lations, and violence. From a feminist perspective, the early republican
regime was deeply problematic in many regards and some of the most
important norms and discourses that shaped the transformations of this
regime in later decades emerged in this period. However, I show that the

developments of this period had not overdetermined what was to come.

5 Tekeli, Kadinlar.

6 Sancar, Tiirk Modernlesmesinin Cinsiyeti, 13.

7 Ayse Giil Altinay, The Myth of the Military Nation: Militarism, Gender, and Education in
Turkey (New York: Palgrave Macmillan, 2004), 52.

8 Ayse Saktanber, “Kemalist Kadin Haklar1 Séylemi,” Modern Tiirkiye’de Siyasi Diisiince:
Kemalizm, ed. Tanil Bora and Murat Giiltekingil (Istanbul: iletisim, 2009), 326.
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§ 3.1 Institutional Changes

The war, the collapse of the empire and the establishment of the Republic
were all major shocks for the Turkish state and this was clearly a critical
juncture for Turkey. In this process, there were also changes in the insti-
tutional fields examined for this study. After the rise of the nationalist
movement, an alternative parliament was established in Ankara and an
alternative Court of Cassation was established in Sivas.® Thus, after 1920,
there were two competing governments and two competing high courts.
This duality disappeared after the recognition of the Ankara government
as the sole legitimate government in the international arena.

Many members of the initial Sivas court, including its president, were
jurists from appeals courts around Anatolia. However, there were
changes in this make-up in later years. After 1922, some members of the
0CCa also joined the Sivas CCa. These include Omer Liiftii (Salman), the
former president of the civil law chambers of the 0CCa, Ihsan
(Ezgii/lzgii), a former OCCa judge, and Yusuf Nihat (Perker/Berker), a
former OCCa prosecutor.l® Despite debates and criticisms concerning
their appointments, Perker and Ezgii quickly acquired very high-ranking
positions in the Republican CCa and stayed in their new posts for record
times: Ezgii is the longest serving president of the Republican CCa (1925-
1943), and Perker is the longest serving chief prosecutor (1923-43).
There were also CUP affiliated politicians among the members of the new
court. For example, Fuat Hulusi (Demirelli) was appointed as a CCa judge

9 Osman Koksal, “Sivas Tarihine Derkenar: Yeni Tiirkiye'nin ik Yiiksek Mahkemesi Sivas
Muvakkat Temyiz Heyeti,” Sivas Cumhuriyet Universitesi Edebiyat Fakiiltesi Sosyal Bilim-
ler Dergisi 2, no. 2 (2019): 151-174.

10 The appointments of Yusuf Nihat (Perker) and ihsan (Ezgii) to the Republican CCa
caused some uproar in the parliament because a parliamentarian, Mazhar Miifit
(Kansu), claimed that the former was a prosecutor in a trial where Mustafa Kemal was
sentenced to death for treason and the latter had taken an active role for the prosecution
of high-ranking CUP members involved in crimes committed against Armenians during
the war. TBMM Zabit Ceridesi period 2, vol. 3, session 52 (12 Tesrinisani 1339/12 No-
vember 1923), 365-366.
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in the 1920s.11 He was a long-time CUP parliamentarian,? a member of
the OCC amendment commission of 1911, and a member of the drafting
commissions that prepared early Republican reform codes including the
TCC and the TCiC. Tevfik Nazif (Arican) a former judge, CUP deputy and
ministry of justice investigator was also among the members of the early
Republican CCa.13 It should also be noted that, among the judges of the
new CCa, there were also jurists trained solely on Islamic law and served
in shari courts in different capacities.l* Thus, the early Republican CCa
was not a homogenous place in terms of the educational backgrounds or
former affiliations of its members.

In this period, there were also changes in the scholarly field. Two pro-
fessors of substantive criminal law, Diran Yerganyan and Krikor Zohrab,
were Ottoman Armenians. They were both deported and died in this pe-
riod.15 In the 1910s, Tahir (Taner)¢ and Baha (Kantar) 17 were Ministry
of Justice bureaucrats. They were among the first group of law students

sent to Europe for further education upon graduating from the law school

11 Necati Tonga, “Fuat Hulusi Demirelli” in Tiirk Edebiyati Isimler Sozligii,
http://teis.yesevi.edu.tr/madde-detay/demirelli-fuat-hulusi.

12 Kansu, 1908 Devrimi, 340.

13 [n 1931, Tevfik Nazif was transferred from the CCa to the ministry as the undersecre-
tary of the M]. Baskanlik Cumhuriyet Arsivi (Republican Archive of the Presidency, BCA):
30.11.1/67.35.12, “Kararname,” 12 December 1931.

14 An example of these is Ali Himmet (Berki). A graduate of the Mekteb-i Kuzat, Berki
served as a kadi for some time before being appointed to the CCa. He served as the pres-
ident of the 2nd Civil Law Chamber for two decades. ismail Doganay, “Kaybettigimiz
Biiyiik Hukukeu Ali Himmet Berki'nin Ardindan,” Yargitay Dergisi 2, no. 2 (February
1976): 149.

15 Zohrab was assassinated, Yergenyan died in destitute. Teodik (Teotoros Labdjindjian),
11 Nisan Aniti, ed. Dora Sakayan (Istanbul: Belge, 2010).

16 Tahir (Taner) was the general director of criminal affairs at the Ministry of Justice
between 1913 and 1918 when he was appointed to the law school. Sulhi Donmezer,
“Onsoz,” in Tahir Taner’e Armagan (Istanbul: Istanbul Universitesi Hukuk Fakiiltesi
Yayinlari, 1956), VII-VIII.

17 Baha (Kantar) was the director of legal affairs at the General Directorate of Security.
Faruk Erem, “Ord. Prof. Baha Kantar,” Ulus, December 8, 1955, 1. http://dergileran-
kara.edu.tr/dergiler/38/330/3326.pdf
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after the constitutional revolution.!® As many other students from this
initial group of twenty, which included Mustafa Resid (Belgesay), Samim
(Gonensay), Feyzi (Daim), Mehmed Kazim (Berker), both Kantar and
Taner became very influential actors in the field of law in the Republican
era. Towards the end of the war, Kantar and Taner were appointed to the
Istanbul law school by the ministry. Taner became the chair of criminal
law at this institution and Kantar played an important role in the estab-
lishment of the Ankara Law School and served as the chair of criminal
law at this institution for many years. During the war, Abdullah Vehbi
(Yekebas), whose elaborations on extraordinary mitigation was exam-
ined in the previous chapter, was sent to Switzerland for further educa-
tion by the Ministry.1° In 1926, he was appointed as a lecturer of criminal
law to the Istanbul University. He was removed from his post in the uni-
versity purge of 1933 but, a couple of years later;, he was appointed to the
CCa as a judge, along with some other purged professors.20

In the mid-1920s, the TGNA adopted major reform legislations. Many
members of this exclusively Muslim parliament were members of the Ot-
toman juridico-political elite. For example, Necmettin Molla (Kocatas),
who was the minister of justice during the 1911 amendment, was a dep-
uty and a member of the justice commission in this period. Ali Cenani and
Seyyit Bey, who were active in the 1911 parliamentary debates over ex-
traordinary mitigation, were also members of this parliament. Hasan
Fehmi (Timerkan), who was the only deputy who explicitly objected to
the abolition of the two-victim requirement in the 1910s, was also a dep-
uty during this period and he was a member of the justice commission
that gave the TCC its final shape. However, there were also many new

faces among the group of people who prepared the early republican

18 For the full list of scholars in this group, see Mehmet Salih Erkek, “Il. Mesrutiyet D6-
nemi’'nde Avrupa’ya Gonderilen Osmanl Talebeleri,” XVI. Tiirk Tarih Kongresi, 20-24
Eyliil 2010 Ankara, Kongreye Sunulan Bildiriler, vol. IV, part II. (Ankara, Tiirk Tarih Ku-
rumu Basimevi, 2015), 799-800.

19 Baltacioglu, “Abdullah Vehbi,” 197-214.

20 Yekebas served as a chamber president at the 1st and 4t chambers at this institution,
and was among the high-court judges who were retired during the judiciary purge in
1954. Ibid., 210.
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codes. Among them were Europe educated scholars and politicians, such
as Ali Nazmi (Oziigiir), as well as jurists who had risen at the context of

the national movement such as Necip Ali (Kiiciika).

§ 3.2 The New Codes, Intimate Relations and Violence

One of the most important legal developments of this era was the adop-
tion of the Turkish Civil Code (TCiC),2! which was largely inspired by the
Swiss Civil Code (SCiC)?2. The TCiC was adopted after much debate and
after various initiatives for adopting a sharia-based code similar to the
Decree Law on Family (DLF).23 The Code was significantly different from
the DLF in that it brought about a uniform family law that was to be ap-
plied to all citizens. Recognition of mother’s guardianship rights and abo-
lition of the legal recognition of polygamy, establishment of the minimum
age for marriage as 17 for girls and 18 for boys were some other novelties
introduced by the TCiC. A very important novelty was the abolition of the
legal basis of paternal control over marriage. According to the DLF, fa-
thers had a right to demand the dissolution of otherwise legal marriages
on the grounds of lack of equivalence (kiifv) between their daughters and
the men they married in terms of wealth and occupation (art. 47). Ac-
cording to the TCiC, marriage was a contract between two individuals and
could not be declared void in line with father’s discretion.

Many articles of the SCiC ensured unequal gender relations and these
also found a place in the TCiC. For example, according to the Code, the
husband was the head of conjugal union (art. 152). Husbands had the
right to choose the marital domicile and the responsibility to provide for
the family. Taking care of the household was specified as a wifely respon-
sibility (art. 153) and, except for extraordinary circumstances, women

21 Tiirk Kanunu Medenisi, No. 743, 17 February 1926, RG 339, April 4, 1926.

22 Eugen Huber, Alfred Siegwart, and Gordon E. Sherman, ed., The Swiss Civil Code of De-
cember 10, 1907, trans. Robert P. Shick (Boston: The Boston Book Company, 1915).

23 For the commissions that were formed in this process of contestation and the debates
of this era, see Elif Dursuniist, “Kabul Edilme Siirecinde Tiirk Kanun-1 Medenisi,” Usul
Islam Arastirmalar1 12, no. 12 (2009): 159-170.
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were obliged to receive the consent of their husbands in order to be em-
ployed (art. 159). Similar to the SCiC (art. 138) and differently than the
DLE the TCiC established aggravated ill-treatment and attempted mur-
der as a ground for divorce for all citizens (art. 130).24 Similar to the SCiC
(art. 278), the TCiC included a specific stipulation (art. 267) concerning
parental authority, granting mothers and fathers the right to chastise
their children (tedip hakki).2> The Code also established a position called
“ev reisi” (head of household). Ev reisi was stipulated to be responsible
for protecting the properties of household members and they were liable
for the damages caused by household members (art. 318-320). Accord-
ing to the Code, wives could also dwell at a place other than the marital
domicile if they filed for divorce or separation or if cohabiting with their
spouse would endanger their health, reputation or business (art. 162).
In their examinations of the Turkish Civil Code, several authors have
noted that the Code was significantly different from the Swiss Code at
some points and that it included some stipulations that were parallel to
Ottoman norms in terms of details, such as iddet miiddeti (the period that
a woman had to wait after divorce before getting married for a second
time).26 According to Ozsu, such differences were concessions to the
masses and were selected to prevent social backlash.2” [ find the continu-

ities that have been highlighted by these authors important but I also

24 An important difference between the two codes is that the SCiC also specified gross
insult (schwere Ehrenkrdnkung) as a ground for divorce within the scope of this clause.
This part was not included in the text of the TCiC. For the Swiss Code, see Huber et al,,
Swiss Civil Code, 29; Michael Humphrey, Die Weimarer Reformdiskussion tiber das Ehe-
scheidungsrecht und das Zerriittungsprinzip (Gottingen: Cuvillier Verlag, 2006), 334.

25 However, there was a small difference between the two codes. In the Swiss Code, there
was a qualifying condition; parents were empowered to apply the means of correction
necessary for the proper education of children. In the Turkish Code, there was a much
briefer stipulation which just noted that mothers and fathers had the right of chastise-
ment (tedip hakki).

26 Miller, “Ottoman and Islamic,” 335-361 and Seval Yildirim, “Aftermath of a Revolu-
tion: A Case Study of Turkish Family Law,” Pace International Law Review 17, no. 2
(2005): 347-371.

27 Ozsu, “ ‘Receiving’ the Swiss,” 63-89.
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think that the novelties that this Code brought about should not be over-
looked. Most importantly, Republican legislators had not added a stipu-
lation to the Code recognizing marital authority of chastisement. They
also had not added a specific clause to the Code that established obedi-
ence to the husband as a formal obligation on the part of the wife. These
absences might seem trivial but such additions would not be completely
unthinkable considering the state of law in force in some European coun-
tries like France at the time.28 Given this situation, it would not be very
difficult for Republican legislators to legitimize adding a similar stipula-
tion to the Turkish Code but they had not taken this road. This indicates
that there was some degree of political commitment to the idea of less
hierarchical marital relations.

This Code did not establish husbandhood as a position of substantive
domination giving men the right to use force over their wives or obliged
women to obey them. Thus, its adoption changed the substance of mar-
riage in many ways and re-organized the characteristics of marital rela-
tionships. This change did not bring about gender equality in marriage.
It actually solidified sexual division of labor within marriage by establish-
ing caring for the house as a wifely duty. However; it undermined the legal
basis of husband’s authority over the wife on major terms.

The Turkish Criminal Code (TCC)?2° was also adopted in this period.
The task of preparing this code was first given to a committee of scholars
and bureaucrats, including Baha (Kantar), Tahir (Taner) and Hulusi
(Demirelli). However, this task was later taken from them with the claim
that they were too slow.3? Then, a committee of CCa members, headed by

the CCa president Thsan (Ezgii), began to work on preparing a draft.3!

28 Until 1938, wifely obedience was a legal duty according to the French Civil Code. Tunc,
Husband and Wife, 1069.

29 “Tiirk Ceza Kanunu,” No. 765, 1 March 1926, RG 320, March 13, 1926.

30 Artuk and Cinar, “Yeni Bir Ceza,” 41.

31 The members of this commission included the following CCa judges and prosecu-
tors; Mehmet Thsan (Ezgii), Semih, (Mustafa) Nazmi (Aklan), Mecdi, Fahrettin
(Karaoglan), Kazim (Berker?), Ali Riza, Yusuf Cemal, Yusuf Nihat (Perker), Emin. Re-
port of the Justice Commission, no. 80, 29 Kanunuevvel 1341, p. 63. The report is en-
closed in the parliamentary folder on the TCC, No. 765, https://www.tbmm.gov.tr/tu-
tanaklar/TUTANAK/TBMM/d02/c023/tbmm02023064ss0080.pdf.
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This commission is called the Eskisehir Commission due to the fact that
the CCa had been moved to this city in the meantime. In six months, the
commission finished the task of preparing the new code and submitted it
to the Justice Commission. Thus, CCa judges were actively involved in the
preparation of the new criminal code.

The TCC that was prepared in an all too brief six months remained in
force in Turkey until the 2000s. Thus, it was the legislative basis of the
regime of intimate violence in this country until very recent decades. Be-
cause of this, | want to elaborate on its relevant stipulations in detail.

As noted in the previous chapter, the ICC or Zanardelli Code of 1889
had already entered into the agenda of legislators as a draft in 1909.
When they were working on the TCC, the drafters had worked with the
Ottoman translation of this text from this earlier period.32

The Turkish Criminal Code was largely inspired by the ICC but this
code was not its only source of inspiration. Strikingly, Republican legisla-
tors had almost completely deviated from the ICC framework in terms of
sexual crimes and opted for preparing a text that was strikingly similar
to the OCC in this particular regard. As a result, acts like prostitution or
same-sex intercourse were not criminalized in the TCC.33 However, not
all sexuality related stipulations of the TCC were similar to the OCC. For
example, female adultery was a crime that could only be committed by
married women in the TCC (art. 440). This was different from the OCC
framework according to which illegitimate sexual relations by unmarried
women were also adultery (art. 201). Thus, by limiting the scope of this
crime, Republican legislators had decriminalized extramarital sexual re-
lations among unmarried people. The recognition of unmarried people’s
right to have sex without fearing criminal sanctions was a novelty and
this can be seen as a step that actually challenged the existing order in

the country.

32 Faruk Erem, “Yasalarin Dili,” Cumhuriyet, May 5, 1981.

33 This deviation has already been noted in Turkish criminal law scholarship. Duygun
Yarsuvat, “Umumi Adap Aleyhinde Islenen Ciiriimler;” in Degisen Toplum ve Ceza Hukuku
Karsisinda Tiirk Ceza Kanunu’nun 50 Yili ve Gelecegi Sempozyumu, 22-26 March 1976
(Istanbul: IUHFY, 1977), 647-684 (hereafter cited as 50. Yil Sempozyumu).
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In the original text of the TCC, it was accepted that minors between
the ages of 15 and 18 were capable of consenting to sexual relations and
consensual sexual relations (including sexual intercourse) between or
with these minors were not designated as criminal acts (art. 416). The
adoption of this stipulation, which was abolished in the 1950s, also indi-
cates that the Republican legislators had a rather liberal approach to sex-
ual relations.

In terms of intimate violence, there were novel changes. However, the
beginnings of some of these can also be traced to the late-Ottoman era.
As examined in the previous chapter, in 1911, the late-Ottoman legisla-
tors had taken a step towards the recognition of family burdens by estab-
lishing murder committed against ascendants as aggravated murder sub-
ject to capital punishment. The Republican legislators considerably
expanded the scope of family burdens. Similar to the ICC (art. 365 and
367)34, the TCC introduced a two-layered aggravation. In the first group,
there were spouses, siblings, adoptive or step parents, fathers-in-law,
mothers-in-law, daughters-in-law and sons-in-law. For murders target-
ing such relatives, the Code stipulated heavy imprisonment for at least 18
years (art. 449). The other group of relatives specified in the TCC in-
cluded mothers, fathers, and other ascendants (art. 450). The code stip-
ulated capital punishment for murders targeting such relatives.

The TCC was quite different from both the OCC and the ICC in some
important respects. First, the inclusion of spouses or siblings in the fam-
ily burdens stipulation was a novelty of the Republican regime because
this aggravation was limited to ascendants in the late-Ottoman period.
The relevant articles of the TCC were also not a simple replication of the
ICC. In the ICC, the prioritized aggravation group also included descend-
ants (art. 366). This was curiously absent from the initial text of the TCC.
Considering the fact that this was actually proposed and rejected on shari
grounds in the late-Ottoman era, I think that this was an intentional omis-
sion resulting from the settled understandings of (in)violability and inti-

mate hierarchies. Second, in the ICC, the family burdens aggravation was

34 University of Brescia Faculty of Law, Codice Penale per il Regno d’Italia, 1889 (Rome:
Stamperia Reale, 1889), 128.
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also applicable to cases of physical assault targeting people in the priori-
tized aggravation group. In other words, acts like beating or wounding
committed against ascendants or descendants were subject to codified
aggravation in Italy (art. 373/2).3> The case was different in the TCC. Ac-
cording to this Code, family burdens were not applicable to ‘effective
deeds’ (physical assault, art. 457). In other words, according to the TCC,
in a case of beating or stabbing in which the perpetrator and the target
were family members, the punishment would not be aggravated because
of the familial ties between them. However, there would be aggravation
on this basis if the case concerned murder rather than physical assault.
Finally, as examined in the previous chapter, after the 1911 amendment,
there was a striking differentiation of violence committed against rela-
tives, and relations from violence committed against strangers in the
OCC. In cases of minor injury, victims of the former were granted the right
to forgive at any point of the trial process. This distinction was abolished
in the TCC (art. 456).

Another novelty of the TCC was the concept of unjust provocation. As
noted in the previous chapter, there was a trend towards the personali-
zation of punishments on the basis of elements such as the circumstances
of the crime in the late-Ottoman period. The 1911 amendment had intro-
duced a new stipulation facilitating this (art. 47) and granted the judges
the power to mitigate the punishments in line with their discretion. How-
ever, the introduction of the term ‘unjust provocation’ to the text of the
criminal code happened with the adoption of the TCC. This new stipula-
tion provided a much larger margin of mitigation than discretionary mit-
igation which also found a place in the new regime. Unjust provocation
mitigation is called legal mitigation (kanuni indirim) and the successor of
article 47 of the OCC after the 1911 amendment is called discretionary

mitigation (takdiri indirim) in Turkish high legalese.3¢

35 University of Brescia, Codice Penale, 131.

36 In what might be called vulgar legalese, the legalese that the high courts do not speak,
discretionary mitigation is also called the good manners mitigation (iyi hal indirimi) or
neck-tie mitigation (kravat indirimi). See the TCC, No. 765, art. 59 and TCC, No. 5237,
art. 62.
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This Code stipulated that if a crime was committed under the influ-
ence of fury or strong sorrow caused by an unjust provocation, the pun-
ishment would be reduced (art. 51). In cases of light unjust provocation,
capital punishment or heavy imprisonment for life would be converted
to heavy imprisonment for at least 12 years. In other cases, the punish-
ment would be reduced by a margin that could be up to the half of stipu-
lated punishment. In cases of heavy unjust provocation, capital punish-
ment or life-term imprisonment would be converted into imprisonment
between 7 and 12 years. Other punishments would be reduced by a mar-
gin between the %2 and the 34 of the prescribed punishment. The TCC was
also different from the ICC in this regard because the lower limits were
much higher in the Italian Code.3”

The TCC also included a specific article concerning murders targeting
relatives who were found whilst committing adultery. The 462nd article
of the TCC stipulated an enormous mitigation for murder and ‘effective
deeds’ committed upon immediate discovery of adultery: If a person had
found a spouse, sister, or an ascendant committing adultery or in a situa-
tion which indicated beyond doubt that they had just committed or were
about to commit adultery and attacked the person in question or his or
her partner, or both of them, the punishment would be reduced by up to
the 7/8 of the original punishment and heavy imprisonment would be
converted into imprisonment. In such cases, capital punishment would
be converted to imprisonment between 2 and 5 years.

This article was also different from both the OCC and the ICC. First,
with this stipulation, complete immunity that was re-introduced to the
Ottoman regime in 1911 was abolished. The punishments could be re-
duced in a great extent, but, similar to the original text of the OCC of 1858,
the law stipulated some punishment for all of these cases. Theoretically,

ajudge could prefer to apply this mitigation and reduce the sentence only

37 According to article 51 of the Zanardelli Code, light unjust provocation would lead to
the conversion of life imprisonment into imprisonment for at least 20 years, and the
reduction of other punishments by a margin up to 1/3. In cases of heavy unjust provo-
cation, life-term imprisonment would be converted into imprisonment between 10 and
20 years, and other punishments would be reduced by a margin between % and 2/3.
University of Brescia, Codice Penale, 21.
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by a margin like 3/8 rather than 7/8. Thus, the original text of the TCC
did not fix the margin of mitigation. Second, the two-tier treatment es-
tablished with the 1911 amendment (pardon/total immunity for adul-
tery, extraordinary mitigation for illegitimate bed) was abolished in the
TCC.

As noted in the previous chapter, this article was organized around
the term mahrems in the OCC and this was criticized by some law scholars
like Vehbi. There were also calls from scholars and politicians for the ex-
tension of this mitigation to female perpetrators. In the TCC, there was a
different phrasing than the OCC. The new article explicitly specified that
female relatives such as wives could also benefit from this stipulation.
Moreover, the new text did not explicitly limit this mitigation to murders
targeting female descendants or siblings.

Another important change was the exclusion of murders targeting
mothers and/or their partners from the scope of extraordinary mitiga-
tion. The TCC was similar to the ICC, and significantly different from the
OCC in this regard. In the feminist scholarship on the early republican era,
itis underlined that motherhood was emphasized as an important social
role for women in this period.3® This change indicates that motherhood
was not only symbolically sanctified because, with this change, mothers
(along with fathers who were always beyond the scope of this mitigation)
were differentiated from other relatives and positioned beyond the group
of relatives who could be killed for sexual control with extraordinary le-
gal tolerance.

In the TCC, the circumstances of this mitigation were not limited to
catching the people committing adultery or illegitimate bed. There was a
very detailed phrasing. It was explicitly stated that murders committed
after witnessing to a circumstance indicating beyond doubt that adultery

was being committed, was just committed or was about to be committed

38 Sirin Tekeli, “The Meaning and Limits of Feminist Ideology in Turkey,” in Women, Fam-
ily and Social Change in Turkey, ed. Ferhunde Ozbay (Bangkok: UNESCO, 1990), 145-65;
and Tuba Demirci Yilmaz, “Osmanli ve Erken Cumhuriyet Dénemi Tiirkiye Modern-
lesmesinde Annelik Kurgulari (1840-1950),” Cogito 5 (2015): 66-90.
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were all within the scope of this mitigation. This novelty and intricate de-
sign indicate that there was a legislative initiative to prevent the CCa from
continuing its late-Ottoman practice that rendered the application of this
article almost impossible. However, it is not clear whether it was the CCa
judges themselves or the justice commission that finalized the draft that
introduced this new designation.

The new article made it clear that witnessing intercourse itself was
not required for the application of this article but it did not answer a
number of major questions. What sort of circumstances would be taken
as undisputable proof that an act of adultery was committed or was about
to be committed? Would catching two people in halvet be enough? Would
judges look for ‘zina alameti’ (signs of adultery) as discussed in fetva
books? The Code did not provide answers to such questions.

It should also be noted that there were also some important differ-
ences between the ICC and TCC concerning this matter. In the ICC
(art.377),39 there was a qualifying condition - catching two people in a
state of ‘surprise.’ In the TCC, being surprised at the moment of witness-
ing adultery was not explicitly stated as a requirement. Moreover, accord-
ing to the ICC, not only adultery but also illegitimate sexual relations
would be considered within the scope of this article. On the other hand,
such a term was absent from the Turkish article which limited this dispo-
sition to cases committed upon adultery (zina). The margins of mitiga-
tion stipulated by the two codes were also different.40

By including such a stipulation in the new code, the Republican law-
makers had ensured that people who committed murder or physical as-
sault under such circumstances would be granted sentence reductions.
All other conditions being equal, there could be a 1 to 8 ratio between the

imprisonment term of a murderer who killed under these circumstances

39 University of Brescia, Codice Penale, 133.

40 The Italian code stipulated the reduction of imprisonment punishments to up to the
5/6 of the original punishment, and the conversion of life-imprisonment into imprison-
ment between 1 and 5 years. Thus, the margin of reduction was higher in the TCC in one
regard, and lower on the other.
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and of another who did not benefit from this article. However, this stipu-
lation of the TCC was neither a reproduction of the late-Ottoman law nor
a translation of the Italian Code. It is remarkable that, unlike the ICC and
the OCC, the scope of this mitigation was limited to adultery in the TCC.
According to the TCC, such murders were to be extraordinarily tolerated
only when there was a marriage that was jeopardized by the affair. On the
other hand, if two unmarried people were found while they were having
sex, relatives who attacked them would not be able to benefit from this
extraordinary mitigation.

This distinction reflects a new approach to sexual liberties. Limiting
this article to cases related to adultery, the Republican legislators had es-
tablished a novel hierarchy among these murders. While perpetrators of
crimes targeting their relatives who were committing adultery would
benefit from extraordinary mitigation, the sentences of people who killed
or assaulted others upon witnessing extramarital sexual relations could
only be mitigated on the basis of other articles which provided relatively
smaller margins. This suggests that unmarried people were accepted to
be entitled to some degree of sexual freedom compared to married peo-
ple also in terms of the protection granted to them vis-a-vis the violence
of their immediate relatives. With the change in the designation of adul-
tery, legislators had abolished the criminal sanctions for sexual relations
among unmarried people. The limitation in the scope of the extraordi-
nary mitigation was parallel to that change. As it is examined in subse-
quent chapters, in the 1950s, the legislators abolished this marital status
distinction among such murders but this differentiation would continue
to be influential in scholarly debates and judicial practice.

As examined in the previous chapter, the OCC did not include a spe-
cific stipulation concerning acts of violence committed by people who
were accepted to be in positions of domination. The early Republican
law-makers adopted a different approach to this matter and introduced
two new crimes to the regime: abuse of the means of discipline and con-
trol (terbiye ve inzibat vasitalarini suistimal) and ill-treatment of family

members (aile efradina karsi fena muamele).
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These crimes were not Turkish inventions because they were also in-
cluded in the Zanardelli Code (ICC, art. 390, 391). The corresponding ar-
ticle of the TCC concerning the former crime was similar to the ICC (TCC,
art. 477). As examined in the previous chapter, with the adoption of the
principle according to which the prosecution of minor physical assault
against relatives depended on complaint, small children were rendered
totally vulnerable against their parent’s violence in the 1910s. The adop-
tion of this norm and criminalization of the abuse of disciplinary author-
ity changed this situation because the TCC stipulated prosecution with-
out complaint for this crime.

According to the ICC, anyone who committed ill-treatment against a
family member in a way that would not fall under the scope of abuse of
disciplinary authority would be punished with imprisonment for a pe-
riod up to 30 months (art. 391). If this crime was committed against peo-
ple like ascendants or descendants, the penalty would be imprisonment
between 1 and 5 years. The prosecution of this crime depended on the
complaint of the victim if the crime was committed by a spouse against
the other. In case the victim-spouse was a minor, people who were her
guardians before marriage could initiate the prosecution. In the TCC, the
stipulated punishments were different. In case of ill-treatment against as-
cendants or descendants the penalty would be imprisonment between 3
months and 3 years. Thus, in this specific regard, the TCC was less puni-
tive than the ICC. In other cases, penalty was imprisonment between 1
and 30 months. Prosecution of spousal ill-treatment was also tied to com-
plaint in the TCC, which also gave the right to complain to guardians for
cases involving minor spouse-victims. Finally, similar to the ICC of 1889,
this crime was placed under the heading of crimes against persons in the
TCC.

What differentiates the TCC from the ICC concerning this crime on
major grounds is that it included an addition. According to the text of the
ICC, all sorts of ill-treatment were criminal acts. In the TCC, on the other
hand, what was criminalized were ill-treatments that were “incompatible

with mercy and compassion” (rahmii sefkatle kabili telif olmayacak
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surette fena muamele). This qualifying condition was an invention of Re-
publican legislators. According to this designation, not all ill-treatments
would be considered criminal. Unless this phrase was to be interpreted
as an ornamentation,*! such acts would be assessed against a benchmark
- incompatibility of mercy and compassion - in the process of judicial
decision-making.

As examined in the previous chapter, marital violence was also a
crime according to the Ottoman conception of sharia. In case it was ap-
plied without disobedience on the part of the wife or in case more than
an ‘acceptable’ amount of violence was used, such cases were considered
as zultim or as unjust (bi gayrt hakkin) acts. By introducing such a crite-
rion that was different from the ICC, the Republican legislators had
brought about a distinction that could easily serve the end of continuing
this pre-Republican differentiation of just and unjust marital violence.
However, this effect could only be generated if the crime of ill-treatment
was interpreted as a crime covering acts of direct bodily violence like hit-
ting someone. As [ examine later in this chapter, there was no agreement
among the juridico-political elite concerning this issue and an alternative
reading of this article - a reading according to which what was criminal-
ized in this article were acts that were not covered in other articles of the
code- found support among the CCa judges and characterized the CCa
practice in the 1930s.

It is also important to note that these two articles of the Code were
different from the draft prepared by CCa judges.*? The ill-treatment arti-
cle of their draft (art. 523) did not include an incompatibility with mercy
and compassion criterion. This suggests that this was an invention of the
parliamentary commission which gave the text its final shape. Moreover,
the extraordinary mitigation article in the draft of the Eskisehir Commis-
sion was also different from the one in the Code in that it stipulated par-

don rather than mitigation for such crimes (art. 507). According to the

41 In this period, some terms in the code were read as ornamentations by jurists. How-
ever, such an interpretation concerning this particular article did not appear until the
2000s.

42 Tiirk Ceza Kanunu Layihasi (Ankara: Adliye Vekaleti, 1925).
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article, this pardon would be granted to those who committed murder or
physical assault after finding their meharim together with another man
in a bed or in a naked state within the bedroom. It seems that the judges
had wanted to continue their former judicial practice by introducing
these limitative conditions to the text of the code. The extraordinary mit-
igation article of the TCC was applicable to more cases because it stipu-
lated mitigation for a much wider variety of circumstances but it pro-
vided only mitigation and not pardon. Moreover, it did not include the
word meharim, also provided this mitigation for women offenders and
limited this mitigation to cases related to adultery. These differences in-
dicate that these articles were finalized after some debates and disagree-
ments among the state elite. It seems that with regards to some issues
such as intimate violence, such differences were resolved in line with the
preferences of parliamentarians and politicians rather than the pro-
posals of judges who were given the task of drafting the new code.

My examination of parliamentary debates shows that many of these
articles were not discussed in the parliament during the adoption of the
TCC. The procedure adopted in this process might have hindered such
debates because the articles of the code were not opened to debate on an
individual basis. However, law professor and politician Yusuf Kemal
(Tengirsenk), the author of the Justice Commission report on the TCC,
brought up the crime of ill-treatment of family members in his introduc-
tion of the TCC to the parliament. In his introduction, Yusuf Kemal Bey

said:

We [the drafters] also took the necessities of the country into con-
sideration with regards to some issues. For example, although the
[talian Criminal Law criminalizes all sorts of ill-treatment towards
family members, we drafted the article in a way to address ill-

treatment that is not compatible with mercy and compassion.#3

43 Yusuf Kemal Bey said “Yalniz bir takim noktalarda memleketin ihtiyacini da nazari
itibara aldik. Mesela italyan Ceza Kanununda efrad aile arasinda fena muamele sureti
mutlakada memnu oldugu halde biz oraya rahmii sefkatla kabili telif olmayan sui
muamele diye aldik.” TBMM Zabit Ceridesi, period 2, vol. 23, session 64 (1 March 1926),
7.
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Yusuf Kemal Bey’s words indicate that the introduction of the incompat-
ibility with mercy and compassion criterion that was reminiscent of the
Ottoman limits put to marital violence on the basis of zuliim was inten-
tional and that it was legitimized on the basis of the “necessities of the
country.”

The only parliamentarian who criticized the stipulations of the new
code in these parliamentary debates was Feridun Fikri (Diistinsel) who
raised several objections concerning a number of issues, including the
death penalty.#* Feridun Fikri, a lawyer with a doctoral degree from
France, also objected to the formulation of unjust provocation. He was
not principally against this mitigation. According to him, in the absence
of a jury system, granting a larger margin of discretion to judges was ap-
propriate. While approving this new stipulation in principle, Feridun
Fikri was concerned that it would cause problems and pave the way for
baseless defenses at the level of judicial practice, noting that the term
“under the influence of strong grief” was vague. Besides, even unjust acts
that had taken place long before the moment of crime could be taken as
a ground for mitigation according to this stipulation.#> On this basis, Fikri
proposed adding the term “immediately” to this article.46

Yusuf Kemal Bey objected to this proposal and claimed that the objec-
tive of the article was providing mitigation to those who committed
crimes under the influence of grief. Introducing such a temporal limita-
tion as proposed by Feridun Fikri would be against the objective of the
article according to Yusuf Kemal.

Feridun Fikri did not raise any objections to the 462nd article but his
objections to legal sentence reductions for infanticide targeting illegiti-
mate children and for abortions committed to save honor led to discus-

sions about human nature, honor, and criminal law. Feridun Fikri did not

44 There was no death penalty in the ICC of 1889 but various articles of the new Turkish
Code stipulated death penalty.

45 TBMM Zabit Ceridesi, 1 March 1926, 10.

46 Diisiinsel’s objections and proposal were stirikingly similar to the arguements and
proposals raised by the proponents of the classical school at the context of codification
in Italy. For the debates in Italy, see Luigi Majno, Ceza Kanunu Serhi - Tiirk ve Italyan
Ceza Kanunlari, vol. I (Ankara: Yargitay Yayinlari, 1977), 227-232.
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totally reject the idea that the code should provide legal mitigations for
some honor crimes. Noting that “some noble feelings stemming from hu-
man nature” could lead one to commit some crimes such as abandoning
illegitimate children, he approved the designation of honor-defense as a
mitigating circumstance for abandonment. On the other hand, he was
against such designations for abortion and infanticide.

Yusuf Kemal Bey responded to these objections by inviting the parlia-
mentarians to envisage the degree of grief that would be experienced by
people who “accidentally” found themselves in these circumstances and
the nature of forces that affected them. According to Yusuf Kemal, legis-
lators had to take the objective or philosophy of criminal law (hikmet-i
cezaiye) and human frailty (insanlarin zaafi) into consideration while de-
signing the criminal law.#” According to him, it was necessary to provide
a margin for judges to take the frailty of humans and the influence of
strong relations between them into account.48

Feridun Fikri’s objections and proposals were not accepted. Thus,
they did not make an impact on the norms in force. However, I think that
these debates are important because they provide an exceptional win-
dow into the approaches of legislators to honor defenses. For both
Feridun Fikri and Yusuf Kemal, it was natural for people to commit some
crimes in order to save their honor. Thus, they agreed that some honor
related crimes should be accommodated through sentence reductions.
This indicates that honor crimes were associated with human nature by
politicians in this period. However, there was no consensus regarding the
types of crimes that should be mitigated on the basis of honor-defenses.

Another important issue revealed by these debates is the use of ap-
peals to masculine imagination as a tactic for legitimizing the accommo-
dation provided for honor crimes. While raising his objections to the crit-
icisms of Feridun Fikri, Yusuf Kemal underlined that everyone could
accidentally (kazaen) find himself in such a situation and invited the par-
liamentarians to envisage the degree of grief that would affect one under

these circumstances. With this appeal to masculine imagination, Yusuf

47 TBMM Zabit Ceridesi, 1 March 1926, 16.
48]bid., 16-17.
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Kemal invited parliamentarians to put themselves in the shoes of people
who committed such crimes. Thus, it was not only assumptions about hu-
man psychology that were used for this legitimization. Yusuf Kemal'’s per-
formance also included elements that could trigger certain emotions like
fear and anxiety on the part of an all-male audience. In The Cultural Poli-
tics of Emotion, Sara Ahmed shows “how emotions work to shape ‘sur-
faces’ of individual and collective bodies.#? I think this specific perfor-
mance at the Turkish parliament can be seen as an instance where
emotions were called in to shape the legal basis of relationships among
different bodies and the degrees of (in)violability that would be provided
for them. As I explore in subsequent chapters, the Turkish parliament
would host many such instances in the years to come.

Another important matter is the striking resemblance of Yusuf Ke-
mal’s discourse to Abdullah Vehbi’s discourse that | examined in the pre-
vious chapter and to the arguments of some proponents of full immunity
for murders committed upon adultery at the Ottoman parliament (espe-
cially to those of Ali Cenani). Vehbi had built his legitimization of the ex-
traordinary mitigation article on a particular understanding of human
condition and “human sensibility,” according to which one could not be
considered criminally responsible upon witnessing illegitimate sexual
relations committed by a close relative, and on a particular understand-
ing of intimacy, according to which close relatives had a collectivity in
honor. It is striking that Yusuf Kemal brought up the very same notions
by emphasizing the “frailty of humans” and the power of strong relations
between them. Thus, psychological framings of honor defenses and legit-
imization of such mitigations with references to natural law and univer-
sal human traits were also effective in the early Republican era.

After its initial adoption, the TCC went through various changes. Some
of these changes were made in the 1930s. As noted by various scholars

of Turkish criminal law, a major source of inspiration for these was the

49 Sara Ahmed, The Cultural Politics of Emotion (Edinburgh: Edinburgh University Press,
2004), 1.
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new and fascist Italian Criminal Code of 1930 (Rocco Code, RC).50 My ex-
amination indicates that, in terms of the specific issue of substantive
criminal law and intimate violence, the Rocco approach did not find so
many devout supporters among the Republican legislators in the early
1930s.

With the adoption of the RC, the crime of ill-treatment was removed
from the heading of crimes against persons and placed under the heading
of crimes against family in Italy. Turkish legislators did not make a similar
change in the TCC (until 2004). Second, the RC increased the punish-
ments for this crime (art. 572), and explicitly included grave and even
lethal violence within the scope of ill-treatment.5! It also abolished the
differentiation of stipulated punishments in layered groups according to
the relationship between the victim and perpetrator. These novelties
were not transposed to the TCC by Republican legislators.

According to the Rocco Code, one did not have to witness illegitimate
sexual relations to benefit from the extraordinary mitigation (art. 587),52
‘finding out’ such a relationship in any way was enough for benefiting
from this mitigation. On the basis of this new phrasing, Italian courts be-

gan to apply this mitigation to a wider array of cases, for example to mur-

50 Tiirkiye Barolar Birligi, Ceza Yasasi Ontasarisi Paneli (Ankara: TBB, 1987), 24, 37, 39,
56; Cetin Ozek, “Tiirk Ceza Kanunu’nun 50 Yilinda Devlete Karsi Suclar,” in Degisen Top-
lum ve Ceza Hukuku, 510-552; Rahime Erbas, “Tirk Ceza Hukuku Agisindan
Kisirlastirma (TCK md. 101),” [UHFM 73:1, 2015, pp. 91-128.

51 “Regio Decreto 19 Ottobre 1930,” n. 1398, https://www.normattiva.it/atto/carica-
DettaglioAtto?atto.dataPubblicazioneGazzetta=1930-10-%2026&atto.codiceReda-
zionale=030U1398&tipoDettaglio=originario&qld=&tabID=0.3350389804018914 &ti-
tle=Atto%Z20originario&bloccoAggiornamentoBreadCrumb=true

52 In this code, the minimum punishment for this crime was established as
imprisonment between 1 and 5 years. The imprisonment window was established as 4
to 8 years for ill-treatments that caused physical injury, 7-15 years for those that
resulted in very serious injury, and 12-20 years for ill-treatments leading to the death
of the victim. In the old ICC, it was specified that one had to find two people committing
adultery or illegitimate sexual relations “on the act.” This qualifying condition was ab-
sent from the new code.
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ders and assaults committed by people who had discovered such rela-
tionships “by opening a letter or listening to a telephone conversation.”s3
Moreover, the Rocco Code introduced the term ‘family honor’ to this arti-
cle of the code, accepting that women'’s illegitimate sexual relations
would violate this notion. These changes were not transposed to article
462 of the TCC by Republican legislators.

The Rocco Code continued the Zanardelli tradition in one respect: Ex-
cept for wives Kkilling or physically assaulting their husbands or their
partners, this extraordinary mitigation could only be used for crimes
committed against female relatives and their partners. In 1936, Republi-
can legislators introduced a similar limitation, specifying that only female
descendants were covered in the article but this was abolished in 1938.54
Similar to the Zanardelli Code, the Rocco Code did not limit this mitiga-
tion to cases related to adultery and included crimes committed upon the
discovery of illegitimate sexual relations. This larger definition was not
transposed to the TCC.

Thus, while making a number of changes in the TCC along with the
legal developments in fascist Italy, Republican legislators had not simply
imitated every change in Italian legislation. For the most part, they had
not followed the Italians in terms of the organization of extraordinary
mitigation and ill-treatment of family members. However, this does not
mean that the TCC was static with regards to these issues in this period.
On contrary, every relevant article of the TCC was amended in these
years.

An important development in this regard was the expansion of family
burdens. In 1933, descendants were added to the prioritized family bur-
dens group (TCC, art. 450).55 Thus, family burdens expanded to include
children at this point in time. This can be seen as an important develop-

ment in terms of the legal organization of hierarchies between intimate

53 Eva Cantarella, “Homicides of Honor: The Development of Italian Adultery Law over
Two Millenia,” in The Family in Italy from Antiquity to the Present, ed. David 1. Kertzer
and Richard P. Seller (New Haven: Yale University Press, 1991), 243.

54 See The Law No. 3038, 11 June 1936, RG 3337, June 23, 1936; and The Law No. 3531,
29 June 1938, RG 3961, July 16, 1938.

55 The Law No. 2275, 8 June 1933, RG 2432, June 20, 1933.
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bodies. With this amendment, the protection granted to the bodies and
lives of people along the ascendants-descendants axis was explicitly
equalized for the first time. Murdering a parent was one of the gravest
crimes in the code since the late-Ottoman period. Now, murdering an is-
sue was established as an equally grave crime.

In the 1920s, the new TCC was criticized by criminal law professor
Tahir (Taner) because it lacked a stipulation that ensured the aggravation
of punishments for effective deeds committed against ascendants.>¢ With
the 1933 amendment, family burdens for the prioritized relations group
(ascendants and descendants) were extended to the crime of ‘effective
deeds. In 1936, the scope of family burdens for ‘effective deeds’ was ex-
panded further.57 Although the degree of aggravation was not as high as
the first group, punishments that would be given to effective deeds com-
mitted against relatives like spouses and siblings were also stipulated to
be aggravated after this amendment.

In this period, the unjust provocation article was also amended. Ac-
cording to the law-makers who proposed this amendment, the existing
reduction margins were rather excessive and the proposed amendment
was prepared on the basis of the old Italian criminal code.>8

Article 478 (ill-treatment of family members) was amended in 1933.
This is one of the few articles of the TCC that remained untouched after
the early Republican era. The legislators made a very slight but important
change to the text in 1933. They just abolished the minimum stipulated

punishment.

56 Taner underlined that there was such a stipulation in the ICC, and argued that the lack
of such an aggravation clause created an enormous defect. According to Taner, jurists
should apply their powers of discretionary aggravation for overcoming this “gap” in law.
Tahir Taner, Hukuk-1 Ceza (Istanbul: Dariilfiinun Matbaasi, 1928), 214.

57 The Law No. 3038, 11 June 1936, RG 3337, June 23, 1936.

58 TGNA Justice Commission, “The Report of the Justice Commission,” decision no. 51,
document no. 1/204, 1/195, 31. The report is enclosed in the parliamentary folder on
the Law No. 3038, 11 June 1936, RG 3337, June 23, 1936.
https://www5.tbmm.gov.tr/tutanak-
lar/TUTANAK/TBMM/d05/c012/tbmm05012078ss0250.pdf.
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An important aspect of this amendment is that it brought about a jus-
tification explanation for this crime. What was stated in this document is
important because, since the TCC itself did not have article-specific justi-
fication explanations, this is the only official text that provides insights
concerning the legislators’ perspective regarding this crime. According to
the justification explanation, what was meant by ill-treatment in this ar-
ticle were acts that could not be considered as ‘darb’ (beating).>® Thus,
‘darb’ was not within the scope of this crime. According to the 456t arti-
cle of the Code, an effective deed causing ‘minor injury’ - for example bat-
tery resulting in incapacitation for less than 10 days - would be punished
with either imprisonment between 1 and 3 months or a fine between 25
and 500 liras. For the legislators who wrote the justification explanation,
introducing a minimum 1-month imprisonment punishment for a crime
that did not include ‘darb’, which was implied to be something more seri-
ous, was disproportional. Thus, the minimum limit was removed alto-
gether as it was in the ‘original’ (aslinda oldugu gibi), the Zanardelli Code
of 1889. However, this move towards the ‘original’ had its limits in that
the incompatibility with mercy and compassion criterion, which was dif-
ferent from the original, was maintained in the text of the TCC.

This justification explanation, which was the only justification expla-
nation provided by the legislators for this crime for the whole 20t cen-
tury, is important in two regards. First, the legislators had chosen a very
particular term, darb, to justify this amendment. Tahir Taner’s elabora-
tions on this matter suggest that the whole reasoning behind the move
from the ‘darb ve cerh’ (beating and wounding) formulation of the OCC of
1858 towards the rather odd ‘effective deeds’ (miiessir fiil) formulation
of the TCC was that there were physical assaults that were difficult to be
considered as darb and cerh -such as pushing or pinching someone.®0 |

think the designation of crimes against physical integrity as ‘effective

59 Prime Minister Ismet (Inénii), “Tiirk Ceza Kanununun bazi maddelerinin
degistirilmesi hakkinda 1/645 numarali kanun layihasi,” document no. 6/1245, 27
April 1933, 9. Enclosed in the parliamentary folder on the Law No. 2275, 8 June 1933,
RG 2432, June 20, 1933. https://www5.tbmm.gov.tr/tutanak-
lar/TUTANAK/TBMM/d04/c016/tbmm04016066ss0262.pdf.

60 Tahir, Hukuk-1 Ceza, 199.
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deeds’ implied that other deeds such as insult or threat were either not
‘effective’ (miiessir) or maybe as not as effective as physical deeds, but it
also provided a means of covering a wider array of violations against bod-
ily integrity within the scope of this crime compared to “darb and cerh.”
In the text of the TCC of 1926, the term “darb” only appears two times,
exclusively as a specific type of ‘effective deed’ and never as a synonym
for it.61

The inclusion of darb instead of effective deed in the justification ex-
planation is important because many Turkish scholars and practitioners
would associate darb with repeated hitting (dévmek) in the years to
come. On this basis, the Court of Cassation would push various acts of
physical violence to the scope of ill-treatment. It can be argued that if the
Commission had used the more comprehensive ‘effective deeds’ term in
defining what was excluded from the scope of this crime, it would for-
mally be more difficult to interpret this article in such expansionary
ways. Second, this one and only justification explanation for this crime
makes it clear that darb was considered to be outside the scope of this
crime by the legislators in 1933. This is important because, in the 1950s,
the question of whether dévmek - that is beating or hitting multiple times
- could be considered within the scope of this crime would cause dis-
putes among the CCa members. Moreover, in the post-1980 period, the
Court of Cassation would argue that there was no reason to exclude ‘dé-
vmek’ from the scope of this crime - despite this one and only justification
explanation.

This examination of the relevant articles of the TCC shows that what
was accepted at the Turkish parliament in 1926 was not the ICC of 1889.

It was a text inspired by a translation of it. Moreover, this text was also

61 The first of these is article 245 concerning abuse of authority by officials. In this
clause, officials who commit ill-treatment, who dare to cause material pain (cismen eza
verecek hale ciiret eder), or commit beating or wounding against people are stipulated
to be punished. In this article, it is clear that darb and cerh are specific forms of causing
material /physical pain or injury. This term also appears in article 472 which is related
to the crime of causing loss of life without intent to kill. Here, the legislators used the
phrase “loss of life due to battery (darb), wounding (cerh) or ‘effective deed’ without the
intent to kill” This choice of words also makes it clear that effective deeds were not
thought to be limited to darb and cerh.
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inspired by the OCC. Later on, there was some inspiration taken from the
RC. On this basis, I think that we can see the TCC as a dish prepared with
reference to multiple recipes, as a dish customized in line with a multi-
tude of variables and cooked by many people. I tried to deconstruct this
process by examining the dish itself. In the absence of the records of com-
mission proceedings, article-specific justification explanations and de-
tailed parliamentary debates from the time of its adoption, it is impossi-
ble to know the specifics of this cooking process on absolute terms.
However, my examination shows that it might be fruitful to see the adop-
tion of this code and its amendments as a process that involved a consid-
erable degree of drafting initiative rather than as an instance of reception,
transplantation, or importation of law. As seen in this examination, the
adoption and amendments of the Turkish Criminal Code were influenced
by multiple flows of law and legal ideas. Spatial flows (as seen in the in-
spirations taken from the ICC and RC) as well as temporal flows (as seen
in the impact of the late-Ottoman law on the TCC) had both informed this

process of code-making.

§ 3.3 Legal Discourse and the Early-Republican Regime of Inti-

mate Violence in Practice

Between 1928 and 1935, Adliye Ceridesi published pieces by academics,
bureaucrats and jurists, as well as texts of speeches given by prominent
politicians, some parliamentary debates, dicta (miitalea) and orders
(tamim) issued by the Ministry of Justice, and texts of codes and amend-
ments. It also distributed books as addenda. Until the re-organization of
its formatin 1935, this was not a very lively forum because opinion pieces
and articles were not very frequently published. However, also in this pe-
riod, there was a gender discourse promoted in this forum.

This discourse was quite different than later years in some regards.
In this period, the claims that women and men were equal and that they
had to have equal rights were not ridiculed in Adliye Dergisi. This is inter-
esting because such denials and ridicules became very prevalent in the

same forum after the second half of the 1930s. In this earlier period, this
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journal promoted a rather liberal approach to gender relations, accord-
ing to which there were some crucial differences between men and
women, resulting from their ways of upbringing. However, when they
were mentioned, the trends towards the recognition of women'’s rights
and autonomy in different countries were mentioned as positive or inev-
itable developments.62 According to one author, the Soviets were a bit too
progressive. They were ahead of what was to come or what was generally
seen as appropriate in the present moment even by “acceptable femi-
nists” (makul feministler).63 However, the changes introduced to the Rus-
sian family law by communists were not labeled as principally wrong -
as in the case of their insistence on the domination of proletariat. In other
words, it was implied that, with regards to women’s and children’s rights,
the Soviets were not necessarily going in the wrong direction but that
they were going too fast.

As far as I was able to trace, in this earlier period, no author who
wrote in this journal argued that husbands had something like sovereign
power over their wives due to their position as the heads of the marital
union or of household. In an extensive report published in this journal,
there were elaborations on what was achieved in the first ten years of the
Republic. In this report, it was underlined that the TCiC had brought
men'’s despotism and oppression (erkegin istibdat ve esareti) to an end.t%
The same report also brought up the issue of Turkish customs and tradi-
tions - not for legitimizing or justifying masculine power or intimate con-
trol murders- but for underlining that the Republican reforms concern-
ing marriage had a cultural basis. In the early Republican period,

education and official employment of women was promoted. So was the

62 For example, Adliye Ceridesi distributed a Turkish translation of Gaston May’s Intro-
duction a la science du droit (Introduction to the Science of Law / Hukuk [lmine Methal)
as an addendum of Adliye Ceridesi in 1931. In this book, May discusses the trend in
France towards the abolition of “ancient relations of subordination” as a novel and pos-
itive development, and elaborates on the legal changes affected by this trend. Gaston
May, “Hukuk [lmine Methal,” trans. Kemal Galip, AD 106 (1931): 437/43.

63 Mazhar Nedim (Goknil), “ileri Hukuk,” AD 11 (1934): 27.

64 “Tiirkiye Cumhuriyetinin On Senelik Adliye Faaliyeti,” AD 10 (1933): 53.
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entry of women to exclusively male occupied professions such as the ju-
diciary. By 1933, there were 13 female judges and dozens of female law
students in Turkey. According to the 1933 Report, this was a significant
development - an achievement to be celebrated.®>

The questions of how different provisions of the Civil Code were in-
terpreted by scholars, and by the CCa and how these interpretations
shaped gender relations in this period are beyond the scope of this study.
However, [ want to note one particular issue. In the first decade after the
adoption of the TCiC, there was only one academic commentary book
which provided an interpretation of its family law provisions.®® Thus, for
some time, there was only a single domestic academic commentary in the
canon.®’ In this book, Mustafa Resit (Belgesay), who was a civil law pro-
fessor at the Istanbul University and a member of drafting commissions
that prepared some early Republican codes, interpreted the concept of
the head of conjugal union. According to this interpretation, being the
head did not give husbands “the right to rule over (or dominate) their
wives” (karisina hakim olmak hakkini vermez) but only the right to have
the final say in cases of spousal disputes concerning issues related to the
common interests of the spousal union.®8 Belgesay also noted that wives
were legally obliged to live in the house chosen by their husbands as long
as the chosen domicile fulfilled the legally required criteria but he argued
that husbands could not coerce their wives to live with them or use force
for achieving this end. This legal obligation for wives only gave husbands
the upper hand in divorce proceedings in case their wives did not want

to live with them. In other words, in Belgesay’s interpretation of the TCiC,

65 Ibid.

66 [ reached this conclusion on the basis of my examination of the catalogues of Istanbul
University, National Library and Atatiirk Library. According to my search, this work by
Belgesay was the only domestic commentary written by a professor until the mid-
1930s.

67 Other texts in the canon in the period between the mid-20s and 30s include Eugene
Curti-Forrer’s commentary on the SCiC which was translated by the Minisry of Justice
and distributed to judges, and lecture notes of other civil law professors like Samim
Gonensay. Eugene Curti-Forrer, Kanunu Medeni Serhi (Istanbul: Adliye Vekaleti, 1930).
68 Mustafa Resid (Belgesay), Tiirk Kanun-1 Medenisi Serhi - Aile Hukuku, vol. I1. (Istanbul:
Evkaf-1 islamiye Matbaasi, 1926), 86.
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which can be considered as an extremely important interpretation, hus-
bands were not kings or sovereigns (htikiimdar) and husbandhood was
not a position of substantive domination in line with which men could
control the physical movements and behavior of their wives and use force
to achieve their ends. As examined in the next chapter, this interpretation
was openly and strongly challenged in later years, and these challenges
had enormous implications for the regulation of intimate violence, and
legal orderings of bodily hierarchies.

In this early period, scholarly works on substantive criminal law were
also scant. Among the available scholarly texts were lecture notes of
criminal law professors such as Tahir Taner, and a commentary on the
general part written by Mustafa Nazmi (Aklan), a judge at the first crimi-
nal law chamber of the CCa and a member of the commission that drafted
the TCC, and a translation of Italian positivist and socialist lawyer, scholar
and politician Luigi Majno’s®® commentary on the ICC that was translated
and published by the Ministry of Justice. Thus, the early Republican re-
formers had not only worked with a translation of the neo-classical Ital-
ian Code. They had also translated a positivist-socialist interpretation of
it. What is remarkable is that this was the only commentary on the ICC
that was translated into Turkish in this period and it was the only com-
mentary published by the Ministry of Justice. In other words, Majno’s
commentary was the official commentary of this period.

Majno’s approach to unjust provocation and extraordinary mitigation
was positivist. He claimed that any act, including acts that were not crim-
inal, could be accepted as unjust acts. Plus, putative or mistaken provo-
cation could also be accepted as a ground for mitigation. Thus, one who
believed or thought that an unjust act was committed should also benefit
from this article because the ground for mitigation should be found in the
perpetrator’s mindset instead of the objective material facts (egyanin ob-

jektif hakikati).’0 In Italy, proponents of the classical school had insisted

69 For Majno’s personal and political life, and his relationship with his wife Ersilia
Bronzini who was a feminist-socialist activist, see Claudia Gori, “The Boundaries of Uni-
tarian Italy: Gender and Class between Personal and Public Sources: Four Intellectual
Couples Compared,” Bulletin of Italian Politics 3, no. 2 (2011): 247-262.

70 Majno, Serh, vol. I, 230.
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on limiting the applicability of unjust provocation to crimes that were
committed immediately after unjust acts. According to Majno, such a lim-
itation was not appropriate and positivists who proposed measuring the
dangerousness of the perpetrator by assessing his motives had a better
approach to this issue than the proponents of the classical school.

As examined in subsequent chapters, this article works as a means of
differentiating normal and abnormal behavior and people in the legal
field. It also creates the effect of disciplining society. This characteristic
of unjust provocation is visible in Majno’s elaborations because he dis-
cussed this issue with reference to the idea of differentiating criminals on
the basis of their dangerousness.

This aspect of unjust provocation was also explicitly recognized in Ak-
lan’s commentary. According to Aklan, who was a drafter, implementor,
and interpreter of the TCC, the code had invited everyone to “justice and
discipline” by limiting this mitigation to unjust provocations. He wrote:
“Those who insult or violate others, those who do not recognize the
rights of others or injure their souls by bad manners and barbarity must
know that they will face such violent retaliations.”’! Thus, the instrumen-
tal role of this article in the distribution of violence and its disciplinary
effects were already recognized by people who had drafted, implemented
and interpreted the TCC in the 1920s.

As I noted, ill-treatment and abuse of disciplinary authority were new
crimes introduced to the Turkish regime by early Republican legislators.
Majno was of the opinion that use of violence as a means of parental or
educational discipline was outdated. Children should not be beaten but
even this was not enough. They should never be put in a situation they
would “tremble.””2 Taner had a more reserved approach and considered
bodily chastisement within the scope of the parent’s right of discipline

but he also argued that improper use of this power was a crime.”3

71 “Seref kiran, gayre tecaviiz eden, gayrin hakkini tanimayan, terbiyesizlik, barbarlik ile
gayrin ruhunu yaralayan boyle sedit mukabeleler gorecegini bilmelidir” Mustafa Nazmi
(Aklan), Yeni Tiirk Ceza Kanunu Serhi (Eskisehir: istikamet, 1926), 166.

72 Majno, Serh, vol. III, 326.

73 Taner, Hukuk-1 Ceza, 256-257.
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In Majno’s commentary, there was a limitative interpretation of the
ill-treatment clause. According to him, this crime did not cover physical
assault regardless of the degree of harm it caused.”* Thus, even assaults
of minor degree had to be considered within the scope of physical assault.
There is a similar but less explicit framing of the issue in Taner’s lecture
notes. According to Taner, this crime was related to acts like making
someone carry out demeaning tasks.”> As I examine later in this chapter,
this approach to ill-treatment was dominant in judicial interpretation in
the 1930s.

According to Majno, there were some conditions which were neces-
sary to rule a case as deprivation of liberty. In case children were de-
prived of their liberty by their parents or in case wives were imprisoned
by their husbands who wanted to prevent them from engaging in unac-
ceptable behavior, there was no crime.”® This approach to deprivation of
liberty was not adopted by the CCa in the 1930s but, as | examine in the
next chapter, Majno’s own words later became legally binding for all
courts in Turkey and remained so until the 2000s.

In her examination on honor crimes, Kogacioglu notes that “the re-
publican public remained silent about honor crimes” until the 1980s.77
My examination of parliamentary records and scholarly publications in-
dicate that there was never a time when there was silence about this mat-
ter. These sources show that, in the early 1930s, as well as in later dec-
ades, there were extensive elaborations on and competing approaches
towards crimes related to honor. For example, differences of opinion
among the Republican elite concerning honor defenses and other gen-
der-related issues became overtly explicit during the parliamentary de-
bates over the criminal law amendment in 1933. The parliament itself is
a public space but these debates were communicated to an even broader

public because, unlike countless others, these proceedings were printed

74 Majno, Serh, vol. 111, 331.

75 Taner, Hukuk-1 Ceza, 259.

76 Majno, Serh, vol. 11, 102-103.

77 Kogacioglu, “Knowledge, Practice,” 177.
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in Adliye Ceridesi. In these proceedings, emotions and appeals to mascu-
line imagination were also at work -to the extent that the author of the
amendment proposed by the Justice Commission, Salah(addin) (Yargi),
felt the need to calm things down by suggesting that criminal law stipu-
lations, especially those related to family, must have been decided upon
in a state of complete isolation from the domain of feelings (tamamiyle
hissi sahadan tecerrtit ederek).”8

Some of the most interesting discussions that took place during these
debates were related to honor. During the 1933 amendment, the Justice
Commission had proposed to change article 453, which provided re-
duced sentences for selected relatives who killed a new-born born out of
wedlock to save their honor.”° In the first version of the Code, this article
was applicable to murders committed within five days after birth or be-
fore the child was registered to the population registry. The Commission
proposed to limit the applicability of this clause to murders committed
during or immediately after birth and added this to the amendment pro-
posal submitted by the government.80 In the same proposal, descendants
were also included in the prioritized family burdens group, together with
ascendants. The amendment stipulated that anyone who willfully killed
a descendant would be sentenced to capital punishment. The govern-
ment legitimized this amendment with the argument that there was a gap
in law and this gap was fulfilled with this change (kanunun bogslugu dol-

durulmus), and this was accepted by the commission.81

78 TBMM Zabit Ceridesi, period 4, vol. 16, session 66 (5 June 1933), 57.

79 In the first version of the Code, this article was applicable to murders committed
within five days after birth or before the registration of the child to the population reg-
istry. The Commission wanted to limit the applicability of this clause by limiting the
murders falling under its scope to murders committed during or immediately after
birth.

80 Report of the Justice Commission, E. 1/561, 645, K. 32, 31 May 1933. Enclosed in the
parliamentary folder on the Law No. 2275.

81 See the justification explanation for the amendment concerning article 450. The Draft
Law, No. 1/645, doc. no. 6/1245, 27 April 1933, 9. Enclosed in the parliamentary folder
on the Law No. 2275.
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This combination -the expansion of family burdens to include de-
scendants and limitation of the scope of article 453 - generated consider-
able disputes among legislators. According to Sait Azmi (Feyzioglu), mur-
derers who killed such newborns sometime after birth should be given
an imprisonment sentence but they should not be executed as in the case
of mother or father Kkillers. It can be said that he was not against punish-
ing these people but to equating mothers and fathers with illegitimate
children in terms of the sacredness attached to their life by the first-tier
family burdens clause stipulating capital punishment. In his objections,
there were some psychological elements, used as facilitating devices ra-
ther than arguments in themselves, but his justification was primarily
based on culture rather than on assumptions about human psychology
and human relations in the universal scale. Azmi also played on to the
imaginations of his fellow law-makers by bringing up hypothetical sce-
narios but his framing was different from Tengirsenk’s who had placed
an emphasis on human psychology and frailty without any references to

culture in his speech in 1926. Sait Azmi said:

For example, (let us say that) a man wakes up in the morning,
works on his occupation until the evening, and, when he returns
home in the evening, sees that his sister or daughter gave birth to
an illegitimate child 7-8 hours ago. A bastard is crying loudly. He
grabs the child from his/her leg, and crashes him/her to the
woman’s head, and the child dies because of this. We will hang a
man who does this to save his dignity and honor... I will not talk
about Italian morality here, but it can be said that, in the Turkic
world, the honor concern (namus kaygusu) is placed at a higher
level than the society of the Western world. Probably, there are
very few people who would commit murder for their honor in the
West. However, the number of such people among us is so high

that it cannot be counted.82

82 “Mesela, bir adam sabahleyin kalkmis, aksama kadar isi ile mesgul olmus, aksam tizeri
evine gittigi zaman hemsiresinin veya kizinin namesru bir ¢ocuk dogurdugunu 7,8 saat
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His speech was received with applauds from the crowd. However, Sa-
lah(attin) (Yarg), representing the Justice Commission, objected to this
argument, underlining that the most distinct character of civilization was
the monopolization of violence by the state.83 According to him, no one
was allowed to pursue a personal vendetta or had a right to kill another
except for situations like self-defense recognized by law. Salahattin noted
that, during the negotiations at the commission level, books on criminal
law theory were examined® and someone had explained to the commis-
sion that no one had a right to kill another but the sentence could be mit-
igated if the killer was the woman who gave birth and if she had commit-
ted this crime with the necessity of saving her honor.8> Thus, according

to Salahattin, the proposal of the commission was in line with scientific

sonra gormiis. Bir pi¢ viyak viyak agliyor. Cocugun bacagindan tutuyor ve anasinin
kafasina indiriyor, bu suretle cocuk 6liiyor... Haysiyet ve namusunu kurtarmak i¢in bunu
yapan bir adami idam edecegiz... italyan ahlakinin ne oldugu hakkinda bir sey arzet-
meyecegim, fakat namus kaygusu Tiirk camiasinda her halde Garp Devletleri camiasin-
dan daha ytiksek telakki edilmistir. Garpta her halde namus i¢in katil ika edecek insanlar
¢ok azdir. Fakar bizde sayillamayacak kadar ¢oktur” TBMM Zabit Ceridesi, 5 June 1933,
60.

83 “Medeniyetin en buyuk farikasi fert intikam hissile hareket ederek kendinin dugar
olacagi herhangi bir haksizlik ve magduriyet iizerine kendi kendine hesabini gérmesi
saldhiyetini haiz degildir. Bu salahiyet Devlet teskilatina verilmistir. Bu itibarla hi¢bir
sahsin her ne sebeple olursa olsun mudafaai nefiste ve kanunun kabul ettigi beraet se-
beplerinden gayri bir sekilde baskasini 6ldiirmege salahiyeti yoktur.” Ibid.

84 Salahaddin did not specify a name but referred to this person as ‘a friend’ who was
present in the commission meetings. I think this person was Tevfik Nazif Arican be-
cause, in the Justice Commission report, it is stated that the general director of criminal
affairs had attended the deliberations at the commission level and the report suggests
that the director was the only non-parliamentarian present at that stage. Report of the
Justice Commission, E. 1/561, 645, K.32, 31 May 1933.

85 These elaborations show that even a more limitative clause confined to the mother
was discussed at this earlier stage. The explanation summarized by Salahattin is strik-
ingly similar to Kant’s moral framework in which Kant makes a very similar exception
for such murders, establishing them and duel as the only exceptions to his ideal legal
framework according to which murder should be punished by capital punishment. On
this basis, it can be said that although the intellectual sources of what was understood
as “the laws of civilization” remain unclear, they were somewhat Kantian in sprit. Im-
manuel Kant, The Metaphysics of Morals, trans. Mary Gregor (Cambridge: Cambridge
University Press, 1991), 144.
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principles and Sait Azmi’s approach was incompatible with “the laws of
civilization.”8¢ In the end, the parliament accepted Sait Azmi’s position
and the article was amended in the direction he suggested and in a way
“incompatible with the laws of civilization” according to Salahattin.

[ think this debate provides important insights for understanding the
regime of intimate violence in Turkey and its transformations. It shows
that there were clear disagreements among legislators concerning such
articles of the code, even in 1933 when there was a single party regime.
They also indicate that the discourses that would impact the transfor-
mations of this regime in later years had predecessors in this era. In later
years, requirements of civilization, state monopoly of violence, and abo-
lition of the rights to kill during the establishment of this monopoly
would become important elements of legal discourse, and would be used
to justify demands for the abolition or limitation of existing mitigations
provided for intimate control murders by judges, scholars, and politi-
cians. The reasoning that is found in Azmi’s objection also did not disap-
pear. In this period, intimate control murders targeting adults were not
explicitly discussed in line with Azmi’s reasoning in the scholarly or judi-
cial discourse at the top. In the journals and books that I reviewed, no
criminal law scholar associated them with Turkish culture and argued
that they needed to be accommodated on this basis until the 1950s. How-
ever, later on, this association and justification began to be raised by var-
ious scholars and judges and formed the backbone of scholarly and judi-
cial resistance to demands for the abolition of sentence reductions on the
basis of honor.

A decision taken by the CCa in 193287 shows that there were also dis-
agreements among the Republican elite concerning the scope of ill-treat-
ment. In this case, a man named Kazim had beaten his wife — an act that
was considered as an “effective deed” (physical assault) by the court. As

the wife had not attended the trial despite a written notification, which

86 “Boyle bir diisiince medeniyet kanunlarile de kabili telif degildir. Biitiin teklifatimiz
ilmi esasata miistenittir” TBMM Zabit Ceridesi, period 4, vol. 16, session 66 (5 June
1933), 60-61.

87 CGK, E. 206, K. 202, T. 5.12.1932, AD 129 (1933): 6.
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meant the withdrawal of lawsuit according to the Code on Criminal Pro-
cedure (CCP, art. 361), the case was dismissed by the local court. Upon
this dismissal, the Ministry of Justice sent a written order to the 2" Crim-
inal Chamber of the CCa for the reversal of this dismissal decision. Thus,
it was the Ministry itself that brought this case to the CCa. The Ministry
requested the continuation of trial which could only happen if this beat-
ing was considered not as an effective deed but as ill-treatment.

The 2nd Criminal Chamber of the CCa declined this reversal request,
underlining that this act could not be considered within the scope of ill-
treatment. Upon this, the head prosecutor objected to the decision of the
chamber and took the case to the general criminal assembly (GCA) of the
CCa. According to the head prosecutor, the act was ill-treatment, and, be-
cause ill-treatment was not one of the crimes specified in article 344 of
the CCP, which was about the right to personal trial (sahsi dava hakki),
withdrawal of the lawsuit would not necessarily lead to preclusion of
public trial in this case. The GCA dismissed the arguments of the prose-
cutor with a single sentence: The contents of the objection were not con-
sidered acceptable given the characteristics of the act and the procedure
that was followed. Moreover, the decision was not taken by majority but
by unanimity. According to the unified stance of CCa judges, dévmek
(beating) could not be considered as ill-treatment and wife beating was
subject to the same procedures and rules with beatings committed
against strangers.

This case is very important for a number of reasons. First, it shows
that there was no consensus among the politico-judicial elite concerning
this crime. The Ministry had officially pushed for the inclusion of beating
within the scope of ill-treatment, and the chief prosecutor had allied with
the Ministry. However, the CCa judges had resisted this push with con-
sensus. Their reasoning and motives remain unclear but their insistence
clearly shows that they were behaving in an autonomous way because
they had rejected the request of the Ministry. This shows that the CCa
judges of this era were not mere clerks applying orders - at least not in
all matters or at all times- and that there was at times disharmony be-

tween the Ministry and the CCa.
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If they wanted, the Ministry could continue this push by leading an
amendment initiative. They could, for example, propose an amendment
and explicitly include beating within the scope of this crime by changing
the text of the code. However, quite the opposite happened in the follow-
ing months. Some bureaucrats at the Ministry adopted the CCa position,
the article was amended and, in the justification explanation written for
the amendment, it was explicitly stated that darb could not be considered
within the scope of this crime. I was not able to find any clues regarding
the question of whether the CCa judges had lobbied for this amendment
or not but the end result was in line with the unanimous position they
took in this decision, and different from the 1932 position of the Ministry.
The minister of justice, Yusuf Kemal Tengirsenk had resigned shortly af-
ter this decision on grounds of health but it was rumored that the real
reason behind his resignation was the failure of his initiatives for moving
of the CCa to Ankara which would enhance his ability to affect the court.88
It is difficult, if not impossible, to determine the extent to which the 1932
decision had affected this process but it might have been a factor because,
with this decision, the CCa judges had unanimously stood against the
wishes of the Ministry and showed that they could act in an independent
fashion. This might have contributed to Tengirsenk’s resignation.

Around a year after the 1932 decision, Teftis Heyeti (Investigation
Commission) sent its own evaluations concerning this crime to the Min-
istry of Justice and demanded the evaluation of the Ministry.8 At this
point, Minister of Justice, Yusuf Kemal (Tengirsenk), was already replaced
by Stkrii Saracoglu. The text of this reply shows that the Ministry had
changed its position after 1932.

In this reply signed by T. Nazif (Arican), the Ministry provided an ex-
planation concerning the crimes of ‘effective deed’ (art. 456), abuse of the
means of discipline (art. 477), and ill-treatment of family members (art.
478). According to this explanation, article 456 was general, and discipli-

nary or familial relations between the perpetrator and victim, or their

88 “Adliye Vekili Kemal B.in [stifas1 Tahakkuk Etti,” Milliyet, Mayis 23, 1933.
89 T. Nazif, “Tiirk Ceza Kanununun 456, 477 ve 478inci Maddeleri Hakkinda [Cezai
Miitelaa],” 27 November 1933, AD 137 (1933): 51-52.
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lack thereof was irrelevant in terms of its applicability. There had to be
intent to cause physical harm for the occurrence of this crime. The appli-
cation of article 477, on the other hand, required the existence of a special
relationship between the perpetrator and victim. The perpetrator could
not be anyone but had to be a person who had the right to discipline and
the authority of making the victim obey them (terbiye hakkini ve itaat et-
tirmek salahiyetini haiz). If such persons were to abuse their authority
without the intent to wound, beat or cause harm, and if the victim’s health
was jeopardized as a result of such acts or if the latter faced any sort of
endangerment as a result, the act would be considered as abuse of the
means of discipline. According to the Ministry, ill-treatment of family
members was a crime which would occur when the act could not be con-
sidered within the scope of former crimes. Acts that caused any sort of
health problem or endangerment of victim in any way could not be con-
sidered as ill-treatment (sahsin sthhatini ihlal veya bir tehlikeye maruz
kalmasini intag etmemesi iktiza eder). If there were such consequences,
the act had to be considered within the scope of former crimes. Finally,
according to the Ministry, intent was not a pre-requisite for this crime.
Thus, ill-treatment could also be committed without intent. On the basis
of this cross-examination, the Ministry noted that these articles were
completely independent from one another and stipulated different sanc-
tions arranged in proportion to the characteristics of the acts involved.
In 1936, Fahrettin Karaoglan, who was the president of the 3rd Crimi-
nal Chamber of the CCa at the time, wrote a commentary focusing on the
transformations of the TCC after its adoption. In this book that was pub-
lished by the Ministry, Karaoglan also argued that acts that led to per-
sonal injury or endangerment of the victim could not be considered
within the scope of ill-treatment.?® Moreover, according to Karaoglan,
material and direct acts that caused bodily effects (beden iizerinde tesir
yapan maddi ve fiili hareketler) could not be considered within the scope
of this crime. At the first glance, it is not clear what is meant by these

words. However, when we examine what Karaoglan thought to fall under

90 Fahreddin Karaoglan, Tadillerinden Sonra Ceza Kanunumuz Uzerinde Bir Inceleme (An-
kara: Adliye Vekaleti, 1936), 92.
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the scope of ill-treatment, it becomes clear that what he meant by this
phrase were acts of direct and bodily physical violence - like hitting, beat-
ing, pushing or pinching someone. All his examples - leaving someone
outside at cold weather, depriving someone of food or water, making
someone carry out hard tasks incompatible with her capacity, or standing
passive when a family member is being ‘harrowed’ by another- are acts
that do not involve direct bodily interaction (touching of one body or a
tool used by one body to the other) but can produce bodily effects. His
choice of this phrase rather than “darb” suggests that he wanted to pro-
vide an even more limited definition for this crime than the legislators
who penned the justification explanation of 1933. Because they pro-
duced bodily effects, the acts that he gave as examples could also be con-
sidered as ‘effective deeds’ according to Karaoglan. And if both ill-treat-
ment and ‘effective deed’ articles were applicable to the case; the one to
be applied was whichever that would lead to heavier punishment.®!
These texts show that the CCa judges and the post-1932 Turkish Min-
istry of Justice understood this crime quite differently than the Italian
legislators of the time because, in the new ICC, it was stipulated that this
crime could lead to bodily injury and even death. For Arican and Karago-
lan, acts that led to such consequences or even any sort of endangerment
would not fall within the scope of this crime. This shows that Turkish bu-
reaucrats and jurists were much more limitative than Italian legislators
of the fascist period in their interpretation of what this crime was and
what kind of acts it covered. Second, this definition of ill-treatment as a
group of acts that exclude those leading to bodily injury or endangerment
of the victim contradicts the text-book definition of this crime that is
found in criminal law commentaries from the second half of the twenti-
eth century. In this later period, there were disagreements among com-
mentary writers but there was consensus on one issue: All of them de-

fined ill-treatment as “acts that cause bodily or mental harm or

91 Ibid., 93.
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endangerment.”?2 In other words, despite the fact that not even a single
letter of this article was changed after 1933, what was explicitly excluded
from the scope of this crime in the most authoritative interpretations of
this stipulation in the early Republican period had become the definition
of this crime in later periods. This stark contrast shows us that these later
interpretations of this crime cannot be seen as remnants of the early Re-
publican era and that there can be radical differences among the inter-
pretations of the same text through time.

The decisions given by the CCa in the 1930s also support the argu-
ment that the crime of ill-treatment was interpreted in narrow fashion in
this period compared to later periods when various sorts of violent acts
were considered as ill-treatment. Because I could not find a single deci-
sion in which the CCa ruled the case as ill-treatment from this period, I
am not able to determine what was actually considered as ill-treatment
by the CCa in practice. However, I found numerous decisions which show
what was not considered as ill-treatment. For example, there are numer-
ous CCa decisions from the 1930s where acts like verbal insult, threat, or
beating were considered as separate crimes and not as ill-treatment.?3
This is important because, in the CCa practice of the early 2000s, all of
these acts could be considered to fall under the scope of ill-treatment

when they were committed against household members.

92 Faruk Erem, Tiirk Ceza Hukuku: Hususi Hiikiimler, vol. 11, 1st ed. (Ankara: Ankara Un-
iversitesi Hukuk Fakdiltesi Yayinlari, 1962), 900; Sulhi Donmezer, Ceza Hukuku Hususi
Kistm: Sahislara Karsi ve Mal Aleyhinde Ciirtimler, 5th ed. (Istanbul: Istanbul Universitesi
Hukuk Fakiiltesi Yayinlari, 1963), 142; Abdullah Pulat Goziibiiyiik, “Terbiye ve inzibat
Vasitalarinin Kotiiye Kullanilmasi ve Aile Fertlerine Karsi Kétii Muamele,” in Onar Ar-
magani (Istanbul: Istanbul Universitesi Hukuk Fakiiltesi Yayinlari, 1977), 360; Nejat
Oziitiirk, Tiirk Ceza Kanunu Serhi ve Tatbikati, vol. 11l (Ankara: Balkanoglu Matbaacilik,
1966), 17; Selami Akdag, Tiirk Ceza Kanunu Serhi (Ankara: Olga¢ Matbaasi, 1976), 749;
Abdullah Pulat Goéziibiiyiik, Alman, Fransiz, isvi;re ve italyan Ceza Kanunlarile Muk-
ayeseli Tiirk Ceza Kanunu A¢tklamasi, vol. IV (Ankara: Seving Matbaasi, 19617), 360.

93 For some examples, see 2. C.D., E. 2271, K. 3103, T. 11.03.1936, Temyiz Kararlar1 1936
(Ankara: The Ministry of Justice, 1937), 338; 2. C.D. E. 11044, K. 12335, T. 6.11.1936,
Temyiz Kararlar1 1936, 336; 2.C.D., E.760,K. 1213 T. 27.01.1937, Temyiz Kararlar1 1937
(Ankara: The Ministry of Justice, 1938), 318-319; and CUH E.16,K.14, T. 1.02.1937, Te-
myiz Kararlar1 1937, 37-38.
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According to a decision taken by the CCa in 1935, the crime of depri-
vation of liberty, which was subject to a particularly harsh punishment
(heavy imprisonment between 5 and 15 years, art.180), could be com-
mitted by a husband who forcefully brought his wife with whom he was
living separately to the domicile by using physical violence. In this case,
the husband was claimed to bring his wife to the domicile by using force
(zorla) in order ‘to make her obey the law of marriage’ (hukuku zevciyete
riayet ettirmek) and to live together with his wife by the lower court. The
local court had sentenced him to imprisonment for one month and a 1
lira fine, punishing this act as ‘vigilantism’ (unlawful enforcement of
one’s right, ihkak-1 hak, art. 308). The case was taken to the CCa by the
local prosecutor. In this majority decision, the 2rd Criminal Chamber un-
derlined that the articles of the Civil Code concerning the marital union
were beyond the scope of article 308 of the TCC concerning vigilantism.
In such cases, there was no vigilantism but deprivation of liberty accord-
ing to the CCa which reversed the decision of the lower court on this ba-
sis. The decision of the high court was in line with Belgesay'’s interpreta-
tion of the TCiC according to which husbands could only divorce their
wives for their refusal to live with them. As examined in the next chapter,
such acts would also be pushed under the scope of ill-treatment by the
CCain later decades.

One of the most interesting and even shocking CCa decisions that I
came across at the course of this research is a decision concerning mari-
tal rape. I was not able to find the original text of this decision or even its
number and date, but it was discussed at length in an article on sexual
assault written by Prof. Dr. Fahri (Ecevit).?# In this case, the [zmir Assize
Court had considered anal rape committed by a husband against a wife
as ill-treatment. The local prosecutor’s office had objected to this deci-

sion, arguing that this was more than a simple act that was incompatible

94 Fahri's surname was not specified in the article. However, considering the frequent
use of medical terminology in the article and similarities of style between this article
and articles published in the same journal in earlier and later years by Prof. Dr. Fahri
Ecevit, I think that this was the legal medical science (adli tip) expert Prof. Ecevit, who
was the father of Turkish politician Biilent Ecevit. Fahri (Ecevit), “Tiirk Ceza Kanunu
Uzerine Incelemeler,” AD 11 (1935): 629.
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with mercy and compassion and that it should be considered and pun-
ished as sexual assault (1rza gegme). The prosecutor’s office at the CCa
agreed with the local court but the members of the Criminal Chamber
and of the General Criminal Assembly agreed with the local prosecutor.
Thus, the case was first reversed by the special chamber and then by the
GCA with the argument that the case should be considered and punished
as sexual assault.

This decision shows that there was a time in the early Republican era
when the majority of judges at the CCa were of the opinion that at least
some forms of marital rape should be punished as sexual assault and that
they had actually rendered such acts of violence subject to the same pro-
visions that were applicable to cases of rape committed against
strangers. In other words, sexual assault was a crime that could be com-
mitted by husbands in the early Republican era. In later years, anal mar-
ital rape would be considered as ill-treatment by the CCa, and this deci-
sion would not be remembered even when some judges at the CCa
wanted to push for the punishment of such acts as sexual assault in the
1990s.

This decision highlights that there were significant differences be-
tween the early Republican regime and the norms and rules that were
applied in later decades. When we take this decision into consideration,
it becomes impossible to see the exclusion of marital rape from the scope
of sexual assault by judges in later periods as a remnant of history be-
cause it is clear that there was a different history than what can be imag-
ined on the basis of discourses produced and norms and rules applied in
later periods.

The final issue that [ want to elaborate on is the judicial practice con-
cerning the extraordinary mitigation and unjust provocation mitigation.
Despite digging various sources, [ was not able to find a large group of
decisions that would allow me to understand what was considered as un-
just provocation by the CCa or how heavy and light provocation were dis-
tinguished in practice in this period. Later on, I noticed that this was par-

tially related to the approach of the CCa to this norm and to the limits of
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its own authority. In later years, the CCa would consider itself to be au-
thorized to assess the appropriateness of lower court decisions in terms
of their applications of this norm. It would frequently reverse the deci-
sions of lower courts with the claim that heavy rather than light unjust
provocation should be applied to the case, or with the claim that a larger
reduction within the margins of heavy or light provocation should be
made. Some decisions from this earlier period indicate that this tendency
was not there in the early-1930s. A General Criminal Chamber decision
from the mid-1930s shows that the majority of CCa judges thought that
judges at the local level had discretionary power in deciding how much
they would reduce the punishments while applying this mitigation.?> As
it is examined in subsequent chapters, this began to change in the late-
1930s, and the CCa became more explicitly involved in this issue in the
decades that followed.

An important document that provides insights concerning unjust
provocation is a brief (tamim) issued by the Ministry of Justice on 31 May
1934.96 According to this brief, unjust provocation could not be accepted
in cases of suspicion and presumption. Thus, there had to be a real act or
omission for the application of this mitigation, and perpetrator’s suspi-
cion that an unjust act might have been committed was not enough for
him to benefit from this article. This was a departure from Majno’s inter-
pretation of criminal law and, through the publication of this brief, legal
practitioners were directed towards acting differently than Majno’s
views on this particular issue.

This distinction between reality and belief is important, not because
it became a consistent characteristic of the regime but because it was not

applied for the most part of the 20th century. For a short period between

9 CGK, E. 138 K. 135, T. 28.10.1935, quoted in Abdullah Pulat Goéziibiiyiik, Alman,
Fransiz, Isvicre ve Italyan Ceza Kanunlarile Mukayeseli Tiirk Ceza Kanunu Actklamast, vol.
I (Ankara: Seving Matbaasi, 19617), 204; and Sadik Peringek and Cahit Ozden, Tiirk Ceza
Kanunu ve Buna Ait Secilmis Temyiz Mahkemesi Kararlari, 3rd ed. (Istanbul: Giiven
Basimevi, 1959), 85.

96 The Ministry of Justice, Brief no. 2090, 31 May 1934, quoted in Faruk Erem, “Adalet
Psikolojisi Bakimindan Heyecanlar ve ihtiraslar AUHFD 2, no. 4 (1945): 50-79.
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the 1970s and 1990s, the CCa insisted on applying this distinction. How-
ever, other than this interval, suspicion was accepted to be enough by the
CCa for the application of unjust provocation mitigation.

Another group of texts which provide insights concerning this issue
are parliamentary documents concerning a capital punishment approval.
In this case, a man named Hiiseyin Fevzi had killed his wife Sabiha in “a
state of anger” resulting from the facts that Sabiha had left the marital
domicile, returned to her father’s home, opened a lawsuit for divorce, and
rejected his peace offers.?” The case was ruled as murder with malice
aforethought by the local court which decided that there were no miti-
gating circumstances. Thus, Fevzi was sentenced to capital punishment
and this decision was approved by the CCa. The justice commission, led
by Salah(attin) Yargi, also approved the decision, noting that there were
no mitigating circumstances - such as a ground for the application of un-
just provocation or even discretionary mitigation- and Fevzi was exe-
cuted in the end. This decision, which reveals the extent to which legal
interpretation entails the distribution of violence, shows that leaving the
marital domicile was not accepted as a ground for the application of un-
just provocation mitigation in this period. Three cassatory decisions from
the same era show that this was not an irregular decision, that it reflects
a general trend because in these decisions too leaving the domicile or re-
fusing to return to the domicile were not considered as unjust provoca-
tion.?8 This is important because, as | examine in the next chapter, in the
post-1938 period, this interpretation was replaced by a new interpreta-
tion according to which such leaves were unjust acts necessitating sen-

tence reductions.

97 The JC, “The JC Report,” no. 3/68-12, 17 April 1935; The Prime Ministry, “Prime Min-
istry Notice,” no. 4/1241, 27 March 1935, both in TBMM Zabit Ceridesi, period 5, vol. 2,
session 17 (20 April 1935). For the final decision, see The TGNA Decision, no. 860, 20
April 1955, “Halebin Abra¢ Mahallesinden Abidin Oglu Hiiseyin Fevzinin Oliim Cezasina
Carpilmas1 Hakkinda,” RG 2986, April 25, 1935.

98 CGK, K. 11, T. 20 January 1930, Temyiz Kararlar: 1930 (Ankara: The Ministry of Justice,
1931),109-111; CGK, K. 44, T. 17 March 1930, Temyiz Kararlar1 1930, 124-126; 1. CD, K.
45, T. 17 February 1930, Temyiz Kararlar1 1930, 317-318.
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Despite examining numerous commentaries, law books and various
primary sources, [ was able to find only a few decisions concerning the
extraordinary mitigation (art. 462) from the period between the mid-
1920s and the mid-1930s, and they hardly provide a clue regarding the
interpretation of the CCa concerning the conditions of this extraordinary
mitigation. However, one of these decisions shows that there was one im-
portant continuity between the early Republican regime and the regimes
that followed in terms of the CCa’s approach to this article. According to
this decision, which was taken in 1932, the extraordinary mitigation that
was provided for attackers who caught their relatives committing adul-
tery could not be combined with unjust provocation mitigation.?® As far
as [ was able to trace, throughout the 20t century, the CCa decided in line

with the precedent established in 1932 in this specific regard.

§ 3.4 Assessing the Early Republican Period

This examination raises multiple question marks concerning the charac-
teristics of Republican reforms as discussed in the existing scholarship.
Republican legislation and the CCa practice show that private life or do-
mestic relations were not simply left untouched in this process. It is true
that there was some hierarchical ordering but Republican family rela-
tions were legally designed in a much less hierarchical manner than late-
Ottoman family relations in various respects. On the one hand, husbands
were recognized as heads of households and wives were required to take
their permission for working outside. On the other hand, women were
granted unprecedented protections in terms of their rights to autonomy,
life and bodily integrity. Marital imprisonment and abduction were ac-
cepted to be grave crimes and punished as deprivation of liberty. Chas-
tisement of disobedient wives was not recognized as a husbandly right.
Wifely obedience was not recognized as a wifely duty. At least some forms
of marital rape were punished as sexual assault -decades earlier than

some countries in the global north. Unmarried women were accepted to

99°1. C.D, E. 5552, K. 3104 T. 25.10.1932, in Mahmut Alicanoglu, Tiirk Ceza Kanunu ve
Yargitay Ictihatlari, vol. 11 (Istanbul: Halk Basimevi, 1952), 360.
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have a right to have a sexual life free from criminal sanctions and free
from the fear of being killed with complete immunity. Some forms of vio-
lence like murder or physical assault against selected relatives -not only
against those who were historically considered inviolable (like mothers
or fathers) but also against those who were placed at the lower ranks of
the family hierarchy (like children)- were legally designed as crimes that
were graver than those committed against strangers. All of these were
novelties of the early Republican era. These changes in the regime of in-
timate violence suggest that in times of extensive reforms accompanied
by strong feminist movements, there might be drastic changes in the bod-
ily hierarchies established through law and in the regulation of bodily in-
teractions among intimates.

This was a period of intense feminist activism in Turkey. Women had
organized to establish a political party but were initially denied the per-
mission to do so by the male political elite. They had pushed for the recog-
nition of their rights to be employed in the public sector and finally
gained the rights to be elected to office and vote at all political levels in
the early 1930s. Despite this well-documented activism, [ was not able to
find a source which indicates that the changes that | examined in this
chapter were directly demanded by feminist intellectuals or organiza-
tions.190 Their voices or explicit reflections on their voices were absent
from the journal of the law faculty and Adliye Ceridesi. However, the
pushes created for the recognition of women'’s rights in different areas by
this movement might have created a spill-over effect or might have hin-
dered the rise or at least expression of explicitly misogynist discourses in
institutions like the parliament, high courts, or universities. This seems
important to me because, as [ examine in the next chapter, there was a
stark change in this discourse just after the suppression of feminist
movements following the full recognition of women'’s political rights in
1934.

100 Zihnioglu, Kadinsiz Inkilap; Kathryn Libal, “Staging Turkish Women’s Emancipation:
Istanbul, 1935,” Journal of Middle East Women'’s Studies 4, no. 1 (2008): 31-55; and Ayse
Durakbasa, Halide Edip: Tiirk Modernlesmesi ve Feminizm (Istanbul: fletisim, 2000).
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In this period, there was a single party regime led by a single man,
Mustafa Kemal Atatiirk. Because of the dominant roles of a single party
and its leader in politics, state policies and legal reforms of this period
are defined as the Kemalist modernization project.191 My examination of
legal discourse and judicial and legal developments shows that there
were strong disagreements among the people who can be defined as the
Kemalist elite - concerning both lex lata (law as it is) and lex referanda
(law as it should be). The disagreement between the CCa and the Ministry
concerning the scope of ill-treatment is a strike example of the former,
and the parliamentary debates in which Azmi and Salahattin disputed
over what would be the ideal infanticide stipulation for Turkey can be
seen as an example of the latter. I think such instances and the discrep-
ancies between the ICC and the TCC show that the early republican re-
gime of intimate violence was not a transplant from Europe or a perfectly
coherent and pre-determined project unanimously agreed upon by all
members of the state elite but a web of norms, rules, and definitions
which were negotiated and contested at multiple institutional settings.

This examination that focuses on substantive criminal law presents a
much different picture of the early Republican period than works focus-
ing on cultural or pedagogical representations of gender relations. Ac-
cording to the latter scholarship, sexuality was left beyond the scope of
Republican reforms and this era was characterized by sexual puritan-
ism.102 My examination indicates that this was not the case in terms of
the regulation of sexuality and intimate violence through criminal law.
The early Republican era was the only period in the 20t century in which
consensual sexual intercourse between minors in their late teens was not

designated as a crime.193 Moreover, with the adoption of the TCC, extra-

101 Arat, “The Project of Modernity”

102 Kadioglu, Cinselligin Inkart; and Sancar, Tiirk Modernlegsmesinin.

103 Such sexual relations, along with sexual relations involving adults and minors over
the age of 15 were criminalized in 1953 through an legislative amendment. Even today
- that is more than a decade after the adoption of the new criminal law, the CCa accepts
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marital sexual relations among unmarried adults had ceased to be desig-
nated as a crime. In a similar vein, unmarried women were excluded from
the scope of extraordinary mitigation for the first time. For a limited pe-
riod of time and only in this period of time in the twentieth century, rela-
tives of unmarried women were not legally allowed to kill them upon
finding them having sex with practical impunity. For married people,
there was a much different regime in place. In case they were found by
their relatives while having sex with someone, people who attacked them
could benefit from extraordinary mitigation and receive a light sentence.
However, even in terms of attacks targeting married women, there were
some limitations in terms of this accommodation compared to the late-
Ottoman era. The specified perpetrators group was limited to a closer
group of relatives and complete immunity was abolished. What is more,
unlike the late Ottoman period, extraordinary mitigation was not con-
fined to crimes targeting female relatives. Finally, unlike the rest of the
20th century, the margin of mitigation was not fixed as 7/8 and judges
were left free to reduce the sentence by smaller margins (such as 3/8).
Taking all these into consideration, it is difficult to see this period as a
period of sexual puritanism - at least not in all dimensions of the gender
regime.

Sexual norms enforced by the early Republican state were not com-
pletely egalitarian. However, they were neither simple replications of Ot-
toman norms nor reflections of a sexual puritanism that denied women's
sexuality. In other words, the reforms of this era also included an im-
portant and radical but not all-inclusive sexual liberation dimension that

has not been recognized in the existing scholarship. I think the mismatch

that such consensual sexual relations between minors should be considered and pun-
ished as a crime (within the scope of the TCC art. 104) and forces the local courts to
punish male children involved in these acts by assuming that only males are the active
participants of sexual intercourse. For the 1953 amendment, see The Law No. 6123, 9
July 1953, RG 8458, August 15, 1953. For recent case-law, see 14. CD, E. 2018/4515, K.
277572020, T. 29.06.200; and 14. CD, E. 2018/5583, K. 2020/2635, T. 24.06.2020,
www.karararama.yargitay.gov.tr. It should also be noted that there is no consensus re-
garding this issue among contemporary scholars of criminal law. For these debates, see
Ozbek et al., Ozel Hiikiimler, 362.
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between my findings and the findings of scholars focusing on cultural or
literary representations of gender relations in the early republican era
support the argument that legal change may not fit with the characteris-
tics of and trends in other fields like art and culture. In almost every ca-
nonical novel from this period, the only fate that awaited women who had
extramarital sexual relations was death in some way or another.104 On the
other hand, my research shows that, with the Republican reforms, there
were significant changes in the legally structured fate awaiting such mur-
derers: A regime that legally stipulated complete immunity for some of
these Kkillers had been replaced by another that ensured some punish-
ment for all such cases and changed the material basis of reproducing
such practices of intimate sexual control by excluding cases involving un-
married people from the scope of extraordinary mitigation.

The sexual liberation brought about by the early Republican reforms
was not something explicitly demanded by women'’s rights groups like
the Turkish Women'’s Association. Unlike the adoption of the Civil Code
or the recognition of women’s political rights, steps taken in this direc-
tion were not ‘advertised’ in the official discourse. For the most part, this
was an actual but rather silent liberation that had its own limits. This
brings about the question of why such a change had taken place. One fac-
tor might be the rise of love as the primary emotion through which “the
nation-state sought to regulate sexuality.”105 As noted by Niikhet Sirman,
individuals within the Republican family were expected to be “bound to
one another by no other tie but love, a relationship they would enter into
out of their own volition.”10¢ The sexual liberation brought about by the
Criminal Code was primarily related to the lives of single people and the
changes that happened in this regard all facilitated the formation of love-

based relationships among them. Thus, these changes seem to be related

104 Sancar, Tiirk Modernlesmesinin, 136.

105 Niikhet Sirman, “Kinship, Politics and Love: Honour in Post-Colonial Contexts — The
Case of Turkey,” in Violence in the Name of Honour Theoretical and Political Challenges,
ed. Shahrazad Mojab and Nahla Abdo (Istanbul: Bilgi University Press, 2004), 48.

106 [bid., 49.
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to a shift in the conceptions and designations of family and intimacy. Sec-
ond, personal understandings and ideas of the political elite might have
played a role in this change. Although there is nothing which indicates
that Atatiirk himself was involved in the designation of these particular
stipulations, they were perfectly in line with his personal opinions as re-
flected in his Karlsbad Memoirs from 1918.107 In other words, Atatiirk’s
own understanding of ideal sexual relations, according to which sexuality
among spouses had to be exclusive and unmarried women, as well as un-
married men, should be free to transgress “the rules of morality” in their
engagements with the opposite sex, might have facilitated the adoption
of these changes.

The fact that the early republican reforms actually included a sexual
liberation aspect invites a new understanding of post-1935 public de-
bates concerning gender, modernity, and the early Republican era. For ex-
ample, Tanil Bora underlines that between the mid-1930s and 1970, var-
ious authors and thinkers, who can be seen as the representatives of the

conservative tradition in Turkey, considered modernization to be a pro-

107 In these memoirs, Atatiirk noted that feelings and affection that were directed to
other people by a spouse needed to be “suffocated.” There was no such problem for
wives because they were already “arrested” by the requirements of covering, isolation
from men, and public life but unless women were allowed to participate in social life in
a greater extent it would not be possible to keep their husbands in check. Atatiirk’s elab-
orations on pre-marital sexual relations are also interesting and important. He noted
that there were some acts and behaviors that violated the rules of morality carried out
by men beginning with their teenage years and that these were accepted as sources of
experience for men because only such men could claim to know women and how to
please and be pleased with a woman (bir kadini mesut etmek, bir kadinla mesut olmak
yollarini en iyi bilebilecegi). Then, he asked, “How can it be accepted that a woman who
lacks such experience ... can perfectly satisfy psychological, emotional and material
needs of her husband?” and concluded his elaborations by stating that “We should be
courageous concerning the issue of women” and leave (our) anxieties aside. In these
elaborations, there is a male-centric approach to female sexuality because repression of
female sexuality emerges as a problem in so far as it constitutes a problem for men. On
the other hand, this is one of the few personal elaborations on sexuality by Atatiirk him-
self and it clearly shows that he had a favorable attitude towards the matter of sexual
liberation for non-married women. Afet inan, M. Kemal Atatiirk’iin Karlshad Hatiralar
(Ankara: Tiirk Tarih Kurumu Yayinlari, 1983), 44-45.
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cess that transformed women into prostitutes, sometimes directly blam-
ing the early Republican reformers for paving the way for the corruption
of sexual morals.198 The findings of this study suggest that these men
were not fighting against wind-mills or ascribing a purely fictional sexual
liberation aspect to this era. Republican reforms had really shrunk the
legal space that formed the material basis of violent and penal control of
sexuality both by the state and by intimate relatives in various respects.
This suggests that such conservative charges concerning the characteris-
tics of the early Republican era were not rhetorical constructions but re-
actions to actual retrenchments in the legal basis of masculine control
over sexuality.

According some scholars, Republican reforms had brought about a
shift towards conjugal family accompanied by the adoption of an “every
man is the king of its castle” approach to domestic relations. For example,
Sirman notes that “in its haste to rewrite social relations in accordance
with its imaginary of modernity, Turkish law chose to disregard the mul-
titude of ties that bind persons to kin outside the immediate family, in-
stead defining it simply as being composed of the father, the mother, and
the children”199 and that, during the process of Republican reforms,
“state sovereignty was delegated to the heads of families” on condition of
loyalty to the state.110 My examination shows that this was not the case
in terms of the regulation of intimate violence. Rather than recognizing
household sovereignty, the Republican juridico-political elite had under-
mined the legal basis of such claims by abolishing the recognition of
wifely obedience as a marital duty, by designing chastisement as a paren-
tal rather than parental and husbandly right, and by abolishing the total

immunity reserved for people who killed their female relatives upon

108 For example, Bora notes that, according to Osman Yiiksel Serdengecti, pro-Western
modernists had saved women from the cages at homes only to “cage” them on streets,
and that Necip Fazil Kisakiirek, along with many others, equated modernization with
the transformation of women into prostitutes (orospulasma istidadi). Tanil Bora, “Ana-
lar, Bacilar, Orospular: Tiirk Milliyetci-Muhafazakar Séyleminde Kadin,” Toplumsal Tarih
129 (September 2004): 100-103.

109 Sirman, Kinship, 55.

110 [bid. 52.
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catching them committing adultery. Legally speaking, early Republican
husbands were many things - they were the legally assigned bread-win-
ners, final decision makers in family disputes, people who were finan-
cially liable for damages caused by their children - but they lacked “sov-
ereign power” - or to use Belgesay’s words hakim olmak hakki (the right
to rule over)- over their wives, or even over their children.

In terms of the regulation of intimate violence, Republican reforms
did not entail a clear shift from extended family to conjugal family. With
the establishment of the Republic, there was an intensification and limi-
tation of familial relations in terms of the regulation of intimate violence
in some respects. For example, while the late-Ottoman law provided leg-
islatively ensured pardon or extraordinary mitigation for a much larger
group of male relatives (including uncles or sons), the TCC limited this
extraordinary mitigation to a smaller group of perpetrators comprised of
spouses, siblings, or ascendants. However, it is difficult to define this as a
shift towards the conjugal family because the designated perpetrators of
the new clause included people from the extended family and, unlike the
late Ottoman law, sons were excluded from this group. In terms of non-
lethal violence, there was a much clearer intensification and limitation.
While the late Ottoman law differentiated non-aggravated physical vio-
lence against strangers and non-aggravated physical violence against all
sorts of relatives and relations, the Republican law differentiated physical
violence against a selected group of relatives. However, there was not a
clear shift towards the conjugal family in this respect. This is so because
the prioritized aggravation group included ascendants and descendants
but excluded spouses. Moreover, there was in fact a clear expansion ra-
ther than limitation in the designation of family burdens: Family burdens
had not “shrunk” in this period because siblings, descendants, and
spouses had entered into its scope for the first time in the early Republi-
can era. Taking all this into consideration, I think that this era was a pe-
riod that brought about a complex re-ordering of bodily hierarchies
among intimates rather than a period that brought about the replace-
ment of extended family with conjugal family or a period in which the

existing hierarchies were left untouched.
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Finally, there is the question how much formative power the early re-
publican era had. Ayse Giil Altinay’s analysis on gender, militarism, and
nationalism point out that we should doubt explanatory frameworks that
ascribe an absolute determinative power to this period. My examination
that focuses on a different subject highlights the same point: There was a
mismatch between the developments of the early republican era and
their later representations. Various characteristic elements of the regime
of intimate violence in Turkey in the early 2000s - such as the denial of
the recognition of marital rape as sexual assault, functioning of the crime
of ill-treatment as an exceptional umbrella crime that ensures impunity
or relative under sentencing for non-lethal intimate violence, extraordi-
nary mitigations for murders committed by relatives upon discovery of
illegitimate sexual relations in addition to adultery, sentence reductions
on the basis of unjust provocation for the mere suspicion of transgression
of gender norms- were not elements of the early republican regime of
intimate violence. On the other hand, some key elements of this regime,
like the concepts of unjust provocation and ill-treatment, which were in-
troduced to the Turkish regime by Republican legislators, continue to im-
pact the contemporary orderings of intimate violence in Turkey - despite
the temporal fluctuations concerning their interpretations. On this basis,
[ argue that it was not the past in itself but selected aspects of the past
that shaped the future of the regime of intimate violence in Turkey.

Despite a period of extensive legal reforms, women in Turkey contin-
ued to face various problems and limitations. As underlined by scholars
such as Kandiyoti and Arat, various factors such as social resistance to
reforms, impossibility of changing the fabric of everyday life through le-
gal reforms on absolute terms, and the contradictions of the Kemalist
modernization project itself might have impacted this outcome. This
study shows that there was an additional factor that has remained almost
unidentified in this scholarship: Some of the most progressive aspects of
this legal regime were actually undone in a period of masculinist restora-
tion that followed the early republican era. In the next chapter, [ examine

this restoration and the role of institutions in shaping its unfolding.
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“Let’s Tie Our Women to Home as Much as Possible”:
The Masculinist Restoration and Intimate Violence
(1937-1960)

B eginning with the late 1930s, Turkish law scholars, politicians, and
jurists suddenly began to talk about a “family crisis.” Participating
in this crisis debate, a lower court judge and later politician Miifit
Erkuyumcu?! wrote: “Now, the majority of our women claim to be equal
to their husbands. Such groundless claims of our women and their lack
of obedience are the primary sources of disputes.” Erkuyumcu also had a
solution: “Let’s tie our women to home as much as possible. Let’s raise

our daughters as housewives before anything else.”?

1In the journal, the author is noted to be a judge at the Izmir Asliye Hukuk Mahkemesi
and his name is specified as Miifit Erkoyuncu. However, there was not such a judge at
Izmir according to my review of the promotion lists of the time but there was a Miifit
Erkuyumcu who had the noted judgeship at this point in time. Thus, the author’s last
name seems to be misprinted in this article (and in another article in the same journal
attributed to Miifit Erkuyuncu) and this author seems to be Miifit Erkuyumcu, who later
became a prominent DP politician and parliamentarian.

2“Simdi ekser kadinlarimiz kocalari ile miisavat iddia ediyorlar. Kadinlarimizin bu yer-
siz iddialar ve itaat hislerinin noksanlig1 gecimsizligin baslica sebeplerinden oluyor...
Kadinlarimizi imkan nispetinde eve baglayalim. Kizlarimizi her seyden evvel ev kadini
olarak yetistirelim.” Miifit Erkoyuncu, “Bosanmalar Neden Artiyor?,” AD 8 (1942): 946-
956.
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Erkuyumcu’s words would hardly come as a surprise for a reader of
the feminist scholarship in Turkey. As documented by scholars examining
gender roles promoted in textbooks, in the mid-1940s, there was a shift
towards a stricter gendered division of labor in these books ~-women had
begun to be represented solely as homemakers.3 The fact that women's
claims concerning equality were declared void and identified as the
source of this crisis by a judge writing in one of the few official forums of
official legalese is rather dark and Erkuyumcu’s designation of housewif-
ery as the primary role for women -even without mentioning mother-
hood- suggests that jurists were also involved in shaping this shift. But,
as I examine in this chapter, there is an even darker side to this story. Due
to the masculinist restoration that took place in this era, literally tying a
wife to home would no longer be necessarily a crime in this period.

As noted by scholars examining newspapers and textbooks, women
were sent back to home in the 1940s.4 In this chapter, [ show that this
return was facilitated by the state not only on the basis of representations
of ideal gender roles. Many women were beaten back to home, some were
literally tied to it, some others were killed for leaving; and the penal con-
sequences of all these violent practices were either abolished or reduced
by a grand transformation in the regime of intimate violence that en-

hanced masculine control over women’s bodies and choices.

§ 4.1 International and Domestic Context and Changes in the
Judico-Political Field

Turkish politics went through various changes in this period. In 1937, At-
atlirk’s health began to deteriorate.> He was officially diagnosed with cir-
rhosis in early 1938, and died at the end of that year. Because he had a

3 Firdevs Glimisoglu, “Cumhuriyet Doneminde Ders Kitaplarinda Cinsiyet Rolleri
(1928-1998),” in Hacimirzaoglu, 75 Yilda, 101-128; and Fiisun Ustel, "Makbul
Vatandas"in Pesinde: II. Mesrutiyet'ten Bugiine Vatandaghk Egitimi (Istanbul: iletisim,
2005).

4Ibid. For a study focusing on newspapers, see Sancar, Tiirk Modernlesmesinin.

5 Mithat Aydin, “Atatiirk’iin Son Hastali1,” Belgi 12, no. 2 (2016): 176-201.
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central place in the Republican political regime dominated by a single
party, his illness and death had a significant impact on politics.

After Atatiirk’s death, Ismet Inonii, who had been politically margin-
alized in recent years, returned to the top echelons of political power and
became the president. In this process, there was a re-shuffling in the
scene of politics. While marginalizing many of his opponents, Inonii
started a policy of peace targeting politicians and intellectuals who had
been marginalized in earlier years.® There was also a limited and gradual
political opening. While the multiparty era officially started in the mid-
1940s, inonii had already declared that the demands of masses would be
taken into consideration in a greater extent in his initial speeches as the
national leader.” In this period, legal rules concerning marriage and di-
vorce began to be discussed at length in official forums. This develop-
ment, which actually started before the outbreak of the war,8 seems to be
facilitated by this opening towards the demands of masses as they were
understood by the state elite because these issues were raised as prob-
lems that needed to be addressed in formal wishes submitted by people
to the party and were considered in the RPP Congress of 1939.°

Turkey remained out of the Second World War but it was deeply af-
fected by it. As underlined by Murat Metinsoy, general mobilization and

widespread conscription led to significant changes in social life. During

6 Cemil Kocak, Tiirkiye'de Milli Sef Dénemi (1938-1945), vol. 2 (Istanbul: iletisim, 2007),
35-46.

7 Ibid., 27-28.

8 In his examination of family policies and debates in the war period, Murat Metinsoy
argues that the family crisis of this era resulted from the changes that the war brought
about. On the other hand, it seems to me that the war and the changes it led to can not
be seen as the causal factors behind the emergence of the “family crisis” because the so-
called crisis and public debates over the appropriateness of the dispositions of the civil
code concerning marriage and divorce in official forums had actually started before the
outbreak of the war. Murat Metinsoy, [kinci Diinya Savasi’nda Tiirkiye: Savas ve Giindelik
Yasam (Istanbul: Homer, 2007), 391-423. For a pre-war article concerning this issue,
see Fuat Hulusi Demirelli, “Bir Miitalea,” AD 28, no. 12 (1937): 1103- 1197.

9 For the wish system and wishes submitted to this congress, see Sevda Mutlu, “Tek Parti
Déneminde Parti Devlet Biitiinlesmesine Bir Ornek: ‘Dilek Sistemi, ” Atatiirk Arastirma
Merkezi Dergisi 29, no. 86 (2013): 53-102.
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the war, there was an increase in the numbers of homeless children, di-
vorce rates, and divorces issued on the grounds of adultery.1? Turkey de-
clared war against Germany at the end of the war and became a part of
the Western block that emerged after it. In this process, the US began to
slowly replace Europe as the source of state-making expertise.l1 In 1946,
a group of politicians formerly active in the RPP established the Demo-
crat Party (DP), which won the 1950 elections. Until the coup on 27 May
1960, the country was ruled by the DP.

In this period, conservatism acquired a novel dominance in politics
and political debates. In the 40s, in other words before the DP rose to
power, the RPP made various changes in its approach to religion. Some
measures reflecting the militant laicism approach were taken back and
conservative figures such as Semsettin Glinaltay were brought to critical
positions.12 In other words, there was a general political shift towards
conservatism.

Upon coming to power, DP leader Adnan Menderes declared that the
early Republican reforms that were embraced by the nation would be
maintained in the new era, implying that the reforms which were not ac-
cepted by the masses would not be maintained.13 In the early 1950s,
there were intense contestations within the DP concerning the question
of which reforms would not be maintained. Polygamy and religious mar-

riage, women’s clothing (especially ¢arsaf worn by conservative women

10 Metinsoy, Ikinci Diinya Savasi’nda.
11 Ziya Umut Tirem, “Competition Law Reform in Turkey: Actors, Networks, Transla-
tions,” Indiana Journal of Global Legal Studies 21, no. 1 (2014): 159-193.

12 Murat Akan, The Politics of Secularism: Religion, Diversity, and Institutional Change in

France and Turkey, (e-book version) (New York: Columbia University Press, 2017), 45.
13 “Millete mal olmus inkilaplarimizi mahfuz tutacagiz.” irfan Neziroglu and Tuncer
Yilmaz, eds., Hiikiimetler, Programlari ve Genel Kurul Gértismeleri, vol. 2 (Ankara: TBMM
Basimevi, 2013), 757.
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and shorts worn by girls in school-age in public parades), and female em-
ployment (especially in the public sector) became much discussed is-
sues.14

The existing scholarship on this era endorses a narrative according to
which there was not a change in the outlines of the legal regime concern-
ing gender relations in these years. However, as | show in this chapter,
there were actual and very extensive changes and it seems impossible to
me to make sense of these changes by using fault lines like Kemalists vs.
traditionalists, secularists vs. Islamists, or elites vs. fringes of the DP that
are generally employed in this literature.1>

In the 1950s, there were also changes in the institutions examined for
this study. University purges continued to be a technique used by the gov-
ernment.’6 The purges of the 1950s were facilitated by legislative
measures that expanded the powers of the government in retirement af-
fairs concerning professors and high court judges.l”

In this period, one generation of criminal law scholars was replaced

by a new generation. Four members of this generation,!® Faruk Erem,

14 Canan Tath, “Demokrat Déneminde Toplumsal ve Siyasal Hayatta Kadin” (master’s
thesis, Istanbul University, 2008); Ezgi Saritas and Yelda Sahin, “Ellili Yillarda Kadin Ha-
reketi,” in Tiirkiye’nin 50°li Yillari, ed. Mete Kaan Kaynar (Istanbul: Hetigim, 2015), 627-
667; and Eser Koker, “Tiirkiye’de Kadin, Egitim ve Siyaset: Yiiksek Ogrenim Ku-
rumlarinda Kadinin Durumu Uzerine Bir inceleme” (PhD diss., Ankara University,
1988).

15 Tath, Demokrat; and Yiiksel Taskin, “Tiirkiye’de Sagcilik,” in Dénemler ve Zihniyetler,
ed. Omer Laciner (Istanbul: Iletisim, 2009), 451-460.

16 Ali Arslan, “Gok Partili Déneme Gecisten 27 Mayis’a Tiirkiye’de Siyaset ve Universite,”
Yakin Dénem Tiirkiye Arastirmalar: 2 (2013): 41-83.

17 Arslan, Universite; and Gékhan Atilgan et al., Osmanli’dan Giiniimiize Tiirkiye'de Siyasal
Hayat (Istanbul: Yordam, 2016): 465-466.

18 Other important figures of this generation of criminal law scholars were Burhan Koéni
from the political science department of Ankara University and Naci Sensoy from Istan-
bul Law. Sensoy died in his 50s in 1965 and Kdni, who was also actively involved in pol-
itics, was employed in the Faculty of Political Science (Miilkiye) of the Ankara University
rather than the law school.
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Sulhi Donmezer, Nurullah Kunter, and Sahir Erman,° are accepted as “the
most important figures in the development of criminal law” in Turkey by
the Turkish Criminal Law Association.2? All members of this generation
were born in the 1910s and all became professors between the late 1940s
and 1960. While Erem, Kunter, and Erman were all educated in Europe,
Donmezer was sent to the US (Illinois) to study American positivism just
after the war.21

American criminology also bodily came to Turkey in this period. In
the mid-1950s, criminology professor Donald R. Taft, a proponent of the
culturalist approach to crime and Dénmezer’s supervisor in Illinois,?2
spent a year at the Istanbul University and taught criminology. Taft had a
role in enhancing the notion that an exceptionally high regard for honor
and chastity was a characteristic element of Turkish culture. In his lec-
tures on criminology, he placed this at the top of his list concerning the
characteristics of Turkish society, noting that such emotions existed in all
human communities but in different degrees.?3 Taft’s culturalist ap-
proach seems to have impacted Donmezer greatly and via him the trans-
formations of the regime of intimate violence in Turkey because Dénme-

zer became a very powerful actor in Turkish criminal law and

19 In Ankara law faculty, Baha Kantar retired in 1953 and Faruk Erem became the sole
professor of criminal law at the Ankara Law Faculty at the rather young age of 40. Nu-
rullah Kunter became the criminal law chair in Istanbul in 1954, a year before the re-
tirement of Tahir Taner.

20 The website of the Turkish Criminal Law Association (TCLA) has a special section
titled “Unforgetables” (Unutulmayanlar) devoted to these four scholars. See “Unutulma-
yanlar,” https://www.tchd.org.tr/

21 Donmezer notes that he had started to work on criminal responsibility with neo-clas-
sical beliefs but became more and more conflicted about this issue through time, espe-
cially after his visit to the US. Cezai Mesuliyetin Esast (Istanbul: istanbul Universitesi
Yayinlari, 1949), I11. Different elements of the criminological debates in the US, like the
dispute between Sutherland and the Gluecks, entered Turkish academia after Donme-
zer’s US trip. Donmezer, who was personally in touch with the Gluecks, favored their
multi-variable approach over the sociological approach of Sutherland. See Sulhi Dénme-
zer, Kriminoloji, 2nd ed. (Istanbul: Istanbul University Press, 1962), 76-77.

22 “Ord. Prof. Sulhi Donmezer Kosesi,” TCLA, https://www.tchd.org.tr/service/donme-
zer-Kkosesi/.

23 “Profesor Taft'in Kriminoloji Ders Notlarl,” quoted in Dénmezer, Kriminoloji, 233.

158



THE REGIME OF INTIMATE VIOLENCE

requirements of culture and cultural /national specificity became the ba-
sis of Donmezer’s resistances against initiatives for egalitarian changes
in the directly gender-related dispositions of the criminal code24 and his
support for changes that brought about stricter controls over sexuality.2>

In this period, there were also changes in the make-up of the CCa. In
1954, four CCa judges, including Abdullah Vehbi Yekebas, were forced to
retire by the Ministry of Justice before reaching the legal retirement age.
This first wave of purges was later followed by discretionary retirements.
Between 1954 and 1956, the president, vice-president, and head prose-
cutor of the CCa, along with many other CCa members, were all retired by
the government.2® Among those was Melahat Ruacan, who had entered
the CCa as a rapporteur-judge in the mid-1940s and became the first
woman to be appointed as a CCa judge in the world in 1954. Thus, in the
last years of this masculinist revival, the CCa was operating under intense

pressure from the government.2?

24 These issues include de-criminalization of adultery, abolition of unjust provocation
defense for intimate control murders, legal differentiation of rapes leading to loss of
virginity from others and impunity for rapists who marry their victims. See Sulhi D6-
nmezer, “Zina Clirmi,” AD 7 (1950): 859-872. Donmezer changed his positions on some
matters through time but he fought against the legal criminalization of marital rape,
abolition of the differentiation of rapes leading to loss of virginity from other rapes and
abolition of the norm according to which rapists who married their victims would not
be prosecuted or punished. He was also against the abolition of sentence reductions in
murders related to adultery. He grounded all of these positions on Turkish culture, also
in this later period. For a summary of his later stance, see “Tecaviizciiyle Evlenme
Fuhusu Onler;” Milliyet, November 20, 2003.

25 With the 1953 amendment, the punishments for sexual crimes like adultery were in-
creased and consensual sexual relations among minors were criminalized. This amend-
ment was praised by Déonmezer who claimed that these changes had given the law a
national and local character in line with the social realities of the country. Sulhi Dénme-
zer, Ceza Hukuku Ozel Kisim: Genel Adap ve Aile Diizenine Karsi Ciiriimler, 4th ed. (Istan-
bul: IHFY, 1975), 36-37.

26 For these purges, see Baltacioglu, “Abdullah Vehbi,” 194-214.

27 This has also been noted by retired CCa members. For an example, see the reflections
of former CCa judge Kahraman Kog, who was appointed to this institution by the DP;
Kahraman Kog, “Yargitay’dan Anilar,” YD 7 (1982), 241-269.
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In the last years of the interwar era and the war period, there were
some significant changes in law and gender relations in various coun-
tries. On the one hand, there was a shift towards more egalitarian marital
relations in some countries. For example, wifely obedience ceased to be
designated as a legal duty in France in 1938. On the other hand, gender
regimes in some countries such as the USSR or Germany began to change
in new ways in the mid-1930s. For example, legislative and judicial
changes in Nazi Germany did not only bring about racist and eugenic
marriage regulations but also the marginalization of marital violence in
the field of law.28 After the mid-1930s, the Soviet gender regime took a
sharp turn. Initially, the Bolshevik Revolution had brought about a radi-
cally new gender regime largely based on the recognition of sexual au-
tonomy.2° Marriages could be officiated and dissolved without judicial
procedures, registered and unofficial marriages were equated, concept of
illegitimacy was abolished and children born out of wedlock were
equated with official children. In the mid-1930s, there was a return to
family -divorce regulations were rendered more difficult, unmarried
couples lost the recognition they once had, abortion was re-criminal-

ized.30 Reforms in countries like France largely remained out of Turkish

28 Before 1938, attempted murder and cruelty or ill-treatment were absolute grounds
for divorce in German civil law. In case a woman proved that her husband had attempted
to kill her or mistreated her, judges were legally required to issue a divorce and they
could not deny such divorce requests by arguing that the marriage was not permanently
disrupted by this act. The 1938 Marriage Law changed this situation. According to this
law, cruelty or even attempted murder were not among the absolute grounds for divorce
like adultery or refusal to procreate. For a detailed analysis of the changes in German
legislation, see Mariken Lenaerts, National Socialist Family Law: The Influence of Na-
tional Socialism on Marriage and Divorce Law in Germany and the Netherlands (Leiden:
Brill, 2014), esp. 54-157.

29 Lauren Kaminsky, “ ¢
and Alimony in Early Soviet Law and Family Life,” Gender and History 29, no. 3 (2017):
716-731.

30 Ekaterina Mishina, “Soviet Family Law: Women and Child Care - From 1917 to the
1940s,” Russian Law Journal 10, no. 4 (2017): 69-92.

No Rituals and Formalities!” Free Love, Unregistered Marriage
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debates until the end of the war but changes in Nazi Germany were scru-
tinized in outmost detail3! and the family turn in the Soviets was directly
brought into domestic debates in order to undermine proposals for eas-
ing divorce regulations.32

After the war, concepts like human rights and equality gained a new
significance in the international arena. Although it was not until the
1960s that international organizations like the International Association
of Penal Law (AIDP) became more involved in issues related to women'’s
rights or sexual freedoms, the preamble of the UN Charter of 1945 de-
clared that the peoples of the United Nations were determined “to reaf-
firm faith in fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women and of nations large
and small.”33

The International Federation of Women Lawyers (FIDA), a UN-
affiliated NGO which held its first convention in 1945, became an inter-
national forum for women’s rights advocacy in this period.3* The 1952
FIDA Convention took place in Istanbul3> and Siireyya Agaoglu, the first
female lawyer in Turkey, was elected as the FIDA president. The FIDA
adopted a number of resolutions concerning legal arrangements about

family and gender equality at this meeting.3¢ It was shortly after this

31 Georges Barbay, “Alman Hukukunda Bosanma,” trans. Salih Engin, AD 5 (1940): 440-
455.

32 Hifz1 Veldet Velidedeoglu, “Bosanma Sebeplerinin Hukuk Tarihi, Kilise Hukuku ve
Hukuk Politikas1 Bakimindan Umumi Surette Tetkiki,” in Cemil Bilsel’e Armagan (Istan-
bul: Istanbul Universitesi Hukuk Fakiiltesi Yayinlari, 1939), 667-695.

33 The Charter of the United Nations, https://www.un.org/en/sections/un-charter/pre-
amble/index.html

34 What is known about FIDA's early years is very limited since its archives were lost.
https://fidafederation.org/en/about-us/history/.

35 “Istanbul, Turkey, Headquarters, Seventh Conference, International Federation of
Women Lawyers, July 5 to 10, 1952,” Women Lawyers Journal 38, no. 2 (1952): 27-38.
36 According to FIDA, divorce by trial should be the only procedure for divorce, equal
divorce and guardianship rights should be recognized, the requirement of husband’s
permission for women’s employment and differentiatial inheritance stipulations for il-
legitimate children should be abolished, spouses should be given the opportunity to de-

161



NAZIFE KOSUKOGLU POLATEL

event that the acting president of the CCa explicitly declared that the
planned civil code revision would not entail changes in revolutionary
measures.3?

Although the specifics of these interactions remain to be studied, it
seems that the post-war global context and resistance of women’s rights
activists and organizations limited the possibilities of action for the po-
litical elite who were trying to secure a place for Turkey in the Western
alliance. These factors, rather than the ideological commitment of the
state elite to “unquestionable” elements of the Kemalist gender regime,
seem to lie behind the absence of changes in the text of the Civil Code
because, as I show in this chapter, almost everything was questionable
and actually questioned in this period and there were enormous changes.
Abolition of the legal basis of men’s control over women’s movements ex-
pressed with the rather orientalist slogan of “liberation of women from
harems,” facilitation of women'’s participation in public life, and of social
relations between men and women were primary elements of early Re-
publican reforms. In this era, on the other hand, “frequently leaving the
house to walk in the streets” (stk stk evden ¢ikip sokaklarda dolasmak),*®
or exchanging greetings with stranger men (yabanci erkeklerle selam-
lasmak)?® were accepted as faulty behavior for married women in divorce
proceedings. As examined in this chapter, religious marriages and polyg-

amous unions were also recognized in a very gendered way.

termine their family name and to have women'’s family name as an option, and all stip-
ulations threatening women’s political and civil rights should be abolished in every
country. Tatli, “Demokrat Parti Doneminde,” 115-116.

37 For this declaration, see Tatli, 135-136.

382 HD, E. 7894, K. 445, T. 1.2.1949, in Naim Tezmen, Aile Hukuku ile ilgili Ceza ve Hukuk
Davalari (Istanbul: Varol, 1952), 48.

39 The General Assembly of Civil Law, E: 2.68.11, K. 14, T. 11.2.1948, in Tezmen, Aile, 69.
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§ 4.2 Crisis Narratives and Calls for a Masculinist Restoration

One of the important elements of the legal discourse of this period was
the so-called ‘family crisis’. In the late-1930s, a large group of people, in-
cluding bureaucrats, scholars, and judges suddenly began to talk about a
crisis that needed to be solved. In the words of constitutional law profes-
sor Bilent Nuri Esen, the society was sick and it could only heal with the
return of women to home (cemiyetin iyilesmesi kadinin eve donmesi ile
miimkiindtir).*° The fact that this sentence was written by Esen himself
indicates that such demands towards a masculinist restoration were not
only raised by conservative politicians or intellectuals but also by schol-
ars who were deeply committed to the Kemalist project of top-down
modernization.#! Many of the people involved in these debates, which
were directly promoted by the Ministry of Justice, agreed that there was
a need for change for the solution of this alleged crisis but there was no
consensus about the specifics and there was a great variety among the
proposed solutions:#2 Official recognition of polygamy, criminalization of
polygamous living, criminalization of extra-marital cohabitation of men
and women, forceful separation of polygamous unions through legally
enforced return of childless women to their natal homes, criminalization

of alcohol consumption, adoption of looser/stricter divorce regulations,

40 Biilent Nuri Esen, “Untitled Opinion Piece on Extralegal Unions and Illegitimate Chil-
dren Report),” AD 12 (1942): 1452.

41 For example, in the same report, Esen argued that the Republican ideals that were
materialized by the legal reforms of the early Republican era could never be sacrificed,
opposed the calls for re-recognition of polygamy in Turkish law, and proposed the le-
gally enforced separation of polygamous couples. Ibid., 1450.

42 The issue of family law was already on the agenda of scholars and jurists since the
late 1930s. In the early 1940s, these debates acquired a new character because the Min-
istry of Justice formally asked bureaucrats, scholars and jurists their opinions and ob-
servations concerning the issue of extra-legal unions (partnerships officiated by reli-
gious ceremonies) and illegitimate children. The Ministry wrote a report about this
issue after collecting feedback from local authorities and opened this report to discus-
sion by requesting the feedback of scholars and jurists. For the report and initial debates
that followed see the special issue of Adliye Dergisi. AD 12 (1942).
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recognition of religious marriages as official marriages, land reform, ed-
ucation campaigns to enlighten the masses were all brought to the table.
Leaving the changes that might have happened through case-law aside,*3
there was not a major revision in the text of the Civil Code - with the
exception of a major change in the minimum age requirements for mar-
riage that was made in 1938 with the argument that there was a pressure
in this direction from the masses.** What is important is the fact that
recognition of polygamy or religious marriages were actually discussed
as viable solutions to this crisis in the official journal of the Ministry of
Justice in the early 1940s and this shows us the extent to which “unques-
tionable” elements of the early-Republican gender regime were actually
open for questioning well before the establishment of the DP.

Another crisis of the period was related to child criminality, which
was defined as a social disease (sosyal hastalik) in the first half of the
1930s.4> Beginning with the late 1930s, there was a significant increase
in scholarly discourse production concerning this issue.#¢ While this cri-

sis discourse did not start with the war, the wartime increases in the

43 Fikret Arik’s elaborations from the 1950s indicate that there were also significant
changes in this regard but their scope remains to be studied. K. (Fikret) Arik, “The Prin-
cipal Differences Between Swiss Practice in Interpreting the Civil Code,” Annales de la
Faculté de Droit d’Istanbul 5, no. 6 (1956): 144-149.

44 For an elaboration on the impact of this change on women’s lives, see Yilmaz, “Os-
manli ve Erken Cumhuriyet,” 66-90. For the parliamentary debates and the Justice
Commission Report concerning this amendment, see TBMM Zabit Ceridesi, period 5,
vol. 26, session 76 (15 June 1938), 170-175; and The JC, “Tiirk Kanunu Medenisinin
88inci Maddesinin Degistirilmesine Dair Kanun Layihasi ve Adliye Enctimeni Maz-
batasi,” no. 260, 31 May 1938. Enclosed in the parliamentary folder on the Law No.
3453, 15 June 1938, RG 3945, June 28, 1938, https://www5.tbmm.gov.tr/tutanak-
lar/TUTANAK/TBMM/d05/c026/tbmm05026076ss0260.pdf.

45 Hiiseyin Kenan Tunakan, Su¢lu Cocuklar (Istanbul: Kader, 1936), 3.

46 An initial study penned by Hilmi A. Malik, a Columbia educated child psychiatrist, was
followed by various monographs and papers. The burgeoning of these works was also
promoted by the ministry of justice which allocated funds for research on child crimi-
nality. Hilmi A. Malik, ictimai Dertlerimiz: Tiirkiye’de Suclu Cocuk (Ankara: Hakimiyeti
Milliye, 1931); Tezer Taskiran and Samet Agaoglu, Suclu Cocuklarimiz: Ankara Cocuk Is-
lahevinde Bir Arastirma (Ankara: Titas, 1943); Mehmet Ali Sebilik, Memleket Krimi-
nolojisi (Ordu: Giirses Basimevi, 1944), 6-14; Sulhi Dénmezer, “Cocuk Suclulugu, Nev'i,
Sebep ve Saikleri,” SBF Dergisi 1, no. 2 (1943): 227-244; Naci Sensoy, “Cocuk Suclulugu
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numbers of homeless children and what Dénmezer called “abnormal
families”4” -families larger or smaller than “normal families” composed
of a husband, a wife and children- might have contributed to its escala-
tion. In the first work on criminology published by the Ministry of Justice,
a Turkish translation of positivist criminologist Lois Vervaeck’s Criminal
Anthropology, it was argued that women’s entry to the workforce was a
factor contributing to child criminality.#8 In time, this became a common-
place assumption emphasized in Turkish criminology books.4?

As examined in the previous chapter, family burdens aggravation was
explicitly expanded to include descendants in the 1930s. In this period,
some authors indirectly problematized such legislative initiatives which
undermined the legal basis of impunity for top-down intimate violence.
In one of the first criminological monographs written by a Turkish
scholar, prosecutor Mehmet Ali Sebiik claimed that Turkish fathers did
not actually have the right to chastise their children for discipline. If a
father were to slap a child, he would immediately become a defendant at
a court of peace and sentenced to imprisonment for at least three days
and a one lira fine.>? According to Sebiik, the increase in child criminality
was linked to this situation and to the disappearance of the old notion of
family authority. On the basis of this research, [ am not able to determine
how widespread such trials were in practice. However, Sebiik’s words in-
dicate that such trials were not unheard of and that judicial and legal

changes that facilitated the criminalization of child-beating were identi-

-Kiiciikliik- Cocuk Mahkemeleri ve infaz Miiesseseleri,” [UHFD 15, no. 2-3 (1949): 569-
633; and Naci Sensoy, “Cocuk Suglulugunun Aktiiel Durumu ve Cocuklar Tarafindan
Kesretle islenen Suclar” [UHFD 13, no. 3 (1947): 867-892.

47 According to Donmezer, families that included members from the extended kin group
(like grandparents) or families lacking one of the parents were abnormal families, and
the majority of child criminals came from such abnormal families. Donmezer, Krimi-
noloji, 212-214.

48 Vervaeck, Cinai [Imibeser Dersleri (Anthropologie Criminelle) (Ankara: Adliye Vekaleti,
1938), 57.

49 Sebiik, Memleket, 7; Donmezer, Kriminoloji, 219.

50 Sebuk, Memleket, 10.
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fied as a problem by some jurists in this period. Another important ele-
ment of this crisis discourse was the association of child criminality with
same-sex sexual tendencies.>1 All in all, the alleged crisis of child crimi-
nality functioned as a means of legitimizing a variety of moral and disci-
plinary positions -for undermining women'’s right to be employed out-
side home, problematizing the deterioration of the legal basis of impunity
for top-down intimate violence, praising the notions of family discipline
and household authority, as well as legitimizing a presumed need for het-
eronormative sexual discipline.

The final crisis of this period began to take shape after the war. This
was the criminality outbreak of the post-war era which coincided with
the start of the multi-party period. In this period, there were increases in
the numbers of reported crimes, including murder, physical assault, and
sexual crimes.>2 Elaborating on the impact of war on criminality, Donme-
zer argued that “the entry of women to public life, loosening of social
control over women, and the difficulty they experience in returning to
their old conditions after getting used to a free life” were all causes of
criminality (su¢luluk sebebi).53 On the other hand, these changes were not
specific to the war era in Turkey. As examined in the previous chapter, the
facilitation of women'’s participation in public life, and formal employ-
ment and deterioration of the legal basis of masculine control over
women’s sexuality were actual components of early Republican reforms.
Donmezer explicitly recognized this fact and did not shy away from iden-

tifying the early Republican reforms themselves as factors contributing

51 Tagkiran and Agaoglu, Cocuk, 44; Sensoy, Aktiiel, 384; and Dénmezer, Kriminoloji, 126.
52 The number of murders and physical assaults committed with weapons and sharp
objects reveal the extent of this spike. The number of such murders was 549 in 1947,
422in 1948 and 1,388 in 1950. The number of such physical assaults was 3,847 in 1947,
3,410in 1948 and 8,349 in 1950. Thus, the number of such crimes had increased almost
three-fold in the years between 1947 and 1950. These numbers were used for the legit-
imization of the law on firearms. See the justification explanation of this law for the
numbers. “Atesli Silahlar ve Bigcaklar Hakkinda Kanun Layihasi ve I¢isleri ve Gegici Ada-
let Komisyonlar1 Raporlari,” No. 1/264, 27 November 1951, 1. Enclosed in the parlia-
mentary folder on the Law No. 2463, 10 July 1953, RG 8458, July 15, 1953. For the in-
creases in the numbers of sexual crimes, see Donmezer, Genel Adap, 3-5.

53 Donmezer, Kriminoloji, 249 (emphasis mine).
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to criminality in Turkey. Applying Taft’s cultural framework to this case,
he claimed that, since it was a tradition for Eastern countries to exclude
women from public life, women’s entry to workforce was nothing short
of a revolution in the traditions of the society. This, he argued, was a ma-
jor cultural change; and cultural changes were causes of crime. He con-
cluded his elaborations on this topic with this statement: “We like our re-
forms and will do whatever is necessary to protect them. But we must also
know that these reforms have caused some crimes to be committed”>* -
without specifying which crimes he was writing about. As examined in
the next section, this post-war crisis concerning bodily crimes was uti-
lized for legitimizing legislative initiatives ensuring tighter controls over
sexuality, increasing punishments for consensual transgressions of gen-
der norms, and expanding accommodations granted to intimate violence.

As noted by Sara Ahmed, crisis narratives that are related to real
events are often used for justifying “a ‘return’ to values and traditions that
are perceived to be under threat”>> and fears and anxieties are not simple
reactions to the existence of a crisis because the affective aspect of this
relationship is more complex. As facts, figures, and events began to be
read within a crisis narrative and transform into fetish objects, they can
“become the grounds for declarations of war against that which is read
as the source of the threat.”s¢ Thus, it is the transformation of an issue
into a crisis and subsequent declarations of war that are crucial for the
affective qualities of responses to crisis. In this case, the recognition of
women’s rights in different areas or erosion of family discipline and mo-
rality were marked as the sources of threat in all three crisis discourses.
This is why I do not think that the masculinist revival of this period can
be understood in isolation from these crises and their production.

As seen in the debates over informal marriages, policies targeting

peasants were also linked to gender debates and policies. Asim

54 |bid., 263.
55 Ahmed, Cultural Politics, 76.
56 Ibid., 77.
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Karaomerlioglu underlines that a state-backed peasantist (koycu) dis-
course made a peak after 193757 and that the state elite had a consensus
over the need for preventing the dissolution of the existing social order
in rural regions.>8 In later years, especially after the 1950s, urbanization
and migration contributed to this dissolution and gendered control and
masculine authority became means of preserving the existing social or-
der despite the dissolution of peasantry and migration to cities.

In the mid-1930s, independent feminist movements had been dis-
persed. After the recognition of women’s political rights in 1934, the
Turkish Women'’s Association that was at the forefront of this struggle
was dissolved upon various sorts of pressures coming from the state.> It
seems that the suppression of feminist movements paved the way for the
emergence of a more masculinist discourse in official forums. A paper ti-
tled “Women Jurists”, published in Adliye Ceridesi in 1935 provides in-
sights concerning this discursive shift.60

This was the translation of a paper written by Mariano d’Amelio, the
president of the 1st Chamber of the Italian Court of Cassation. Its topic
was an international congress organized by female lawyers in Naples. Ac-
cording to the author, this congress was different from the earlier ones
and it was very remarkable because, in earlier scholarly meetings, all
women did was feminism (“feministlikten baska bir sey yapmiyorlardi”).
They were demanding the recognition of their rights, abolition of the re-
quirement of husband’s permission for women’s legal actions, marital
equality in issues like guardianship rights over children, recognition of
their rights to enter all professions and public offices, and political rights.
On the Naples Congress, on the other hand, all these issues were dropped
off. Women had only discussed two things: The property regime to be ap-
plied for international couples and general principles of modern family

law. According to d’Amelio, this was very appropriate because these were

57 Asim Karadmerlioglu, “Tiirkiye’de Kdyciiliik,” Modern Tiirkiye’de Siyasi Diisiince: Ke-
malizm, ed. Ahmet Insel (Istanbul: fletisim, 2001), 295.

58 Ibid, 297.
59 Zihniooglu, Kadinsiz inkllap, 258.
60 Mariano d’Amelio, “Kadin Hukuke¢ular,” AD 1 (1935): 37-41.
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the issues where female lawyers could be of use thanks to their womanly
experiences and feelings.

Why was such a paper, the intended audience of which was definitely
not the Turkish people or Turkish feminists, published in Adalet Dergisi,
the official forum of the Ministry? I think the rationale behind this was
giving a message to domestic audiences from the pen of a European au-
thority. The message was very clear: The age of “doing feminism” was
over, now it was time for family.

In articles published in Adliye Ceridesi in the period between the mid-
1930s and 50s, phrases declaring commitment to formal equality be-
tween men and women were not absent. What was new was the intensi-
fication of some voices - voices ridiculing the notion of equality, sanctify-
ing the family or channeling Ottoman conceptions of household authority
and marriage. Remarks and assumptions like “This trend towards formal
equality is a modern-day manifestation of plague,”’®! ‘Woman get married
to be subjected to sexual treatment... (and) husbands own ‘the body’ of
their wives,’62 “When the issue is the family union, the happiness of the
individual is the last thing to be considered,’®3 “Is not the greatest crime
committed by women cheating men everyday with various evasions and
sometimes by shedding tears?,’¢4 “The relationship between the head of
the household and those under his domination can be termed as a rela-
tionship of sovereignty.”6> were commonplace. As seen in these excerpts,
there were very masculinist assumptions and remarks in the legal dis-
course that was circulated by the Ministry in this period and, as I exam-

ined in the previous chapter, many elements of this new discourse were

61 This was a quote from Werner Sombart whose book was presented to the Turkish
reader by a future minister of justice who played an important role in the transfor-
mation of the regime of intimate violence in Turkey. Hiiseyin Avni (Goktiirk), “Bir Serh
Tercemesi Miinasebetiyle: Berlin Universitesi Profesérlerinden Sonbard’in Yeni Bir
Kitabi: “Deutescheer sojiaelisemues — Alman Sosyalizmi,” AD 7 (1935): 431.

62 Ecevit, “Turk Ceza Kanunu, 629.

63 Esen, Opinion Piece on Extralegal Unions, 1444.

64 Hiiseyin R. Evirgen, “Kadin Psikolojisi ve Suclulugu,” AD 12 (1949): 1709. In the same
piece, Evirgen also argued that women were more cruel and egoistical than men.

65 Tahir Kanik, “Baskasiin Fiilinden Mesuliyet,” AD 10 (1957): 869-886.
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absent from the discourse circulated through the same forum in the ear-
lier years of the republic.

In 1947, Donmezer wrote a paper about the protection of family
through criminal law.6¢ As far as [ was able to trace, this was the first
scholarly paper on this particular issue. Channeling Jhering’s remarks on
Roman law and his association of the power of Rome with the strict or-
ganization of patriarchal family,®7” Donmezer wrote that the Roman Em-
pire was able to become such a grand state thanks to the power and dis-
cipline of Roman families.

According to Donmezer, there were two kinds of family responsibili-
ties. First of these were related to the formation of families and fidelity
requirement on the part of spouses. He noted that criminal law should
not intervene in moral issues unless social interests required criminali-
zation, and punishment and some of these acts (such as adultery) had
been punished because of this since ancient times. Donmezer also argued
that the deterioration of family discipline and morality (through adultery
and violation of some principles concerning the formation of families)
was a factor that contributed to criminality and produced outcomes con-
trary to the demographic objectives of the state. It seems to me that the
principles he was referring to were moral or customary rather than legal
principles concerning the formation of families. In other words, I think
that he was pointing out to marriages initiated without the father’s con-
sent through elopement and to murders that were committed upon such
acts. In any case, there was a covert recognition of the problem of mur-
ders related to transgressions of gender norms in this paper. Donmezer
had problematized these murders not for their own sake but for their
negative impact on demographic objectives. Since these murders were
problematized in relation to the deterioration of family discipline and
morality, this paper could be read as an invitation to enhance family dis-

cipline and morality to solve this problem.

66 Sulhi Donmezer, “Ailenin Ceza Hiikiimleriyle Himayesi ve Aile Hukukunda Miinbais
Miikellefiyetlerin Tecrimi,” [stanbul Barosu Mecmuasi 16, no. 1 (1942): 20-37.

67 Thering (Rudolph von Jhering), “Roma Hukukunun Tekamiil Tarihi,” AD 4 (1935): 222-
243.
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According to Donmezer, the second group of family responsibilities
were specific to the 20t century. These were responsibilities such as
providing for family members. Dénmezer noted that he was against the
criminalization of some forms of “moral abandonment” -like refraining
from sexual intercourse- as suggested by French criminal law scholar
Marc Ancel. However, he absolutely agreed with the idea that material
abandonment should be a crime.

What is missing from this first paper on the relationship between
family and criminal law is also interesting. Another contemporary trend,
the abolition of marital and patriarchal prerogatives of violence in many
parts of the world, including early Republican Turkey, and the issue of
non-lethal intimate violence were completely absent from Dénmezer’s
discussion of the relationship between family and criminal law.

In sum, there were multiple crisis narratives and conservative dis-
courses that shaped the high legalese parole of this era. A variety of gen-
der-related issues (including gender equality) were problematized and
presented as the sources of social evils. Such problematizations, crisis
narratives and calls for a return to family lied at the basis of a grand mas-
culinist restoration in the ordering of intimate relations and intimate vi-

olence.

§ 4.3 Specific Pushes for Changes in the Norms related to Inti-
mate Violence

In this period, there were also specific claims and arguments concerning
law, familial relations, and intimate violence that can be interpreted as
explicit pushes towards changes in the existing regime of intimate vio-
lence. I do not read these papers merely as reflections of factual or legal
realities but as interpretative initiatives towards shaping these realities,
in other words as law-papers in action.®® And, as I show later in this chap-
ter, these initiatives led to major changes in terms of the organization of

intimate violence.

68 For this approach, see Fernandez and Dubber, Law Books in Action.
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Beginning with the mid-1930s, some authors whose papers were
published in Adliye Ceridesi began to argue that “the head of household”
(ev reisi) was like a governor,; and that his authority should be understood
in line with pre-Republican conceptions of household authority. Such ar-
guments were sometimes justified on the basis of the notion of parallel
orders: In every human community, there had to be a distinction between
the governed and governors (idare edenler ve idare edilenler), otherwise
chaos would ensue and this was why there was a concept like “ev reisi.”
69

Unlike the Swiss Civil Code, which used the term “Hausgewalt”
(household power/violence) (art. 331, 332, 333), the words used in the
Turkish Code did not necessarily imply that household heads had Gewalt,
power/violence that mimicked the sovereign power/violence of the
state.’% On the other hand, this was accepted to be the case by some au-
thors who argued that the relationship between the head and others was
like a relationship of sovereignty.’! In other words, husbandhood and
household headship began to be discussed as positions of substantive
domination. Thus, there was a challenge to Belgesay’s early republican
interpretation of the TCiC that I examined in the previous chapter be-
cause, according to that earlier interpretation, husbands were not ac-
cepted to have such a positon.

One of these authors who proposed such a new and masculinist inter-
pretation was Hiiseyin Avni Goktirk. According to Goktirk, a jurist-

scholar who had just returned from Nazi Germany where he received his

69 Akil Onder, “Usul ve Furu ve Kardes Nafakasi ve Ev Reisligi,” AD 8 (1943): 625-637.
70 Compare, Huber et al., Swiss Civil Code, 74-75; “Schweizerisches Zivilgesetzbuch vom
10. Dezember 1907, Schweizerisches Bundesblatt no. 54, 21 December 1907, 675-

676 https://www.amtsdruckschriften.bar.admin.ch/viewOrigDoc.do?id=10022714;
and TCiC, Law No. 743, art. 318-321. In everyday Turkish, reis is someone in a leader-
ship role but not necessarily a suzerain who has sovereign power. Mayors, who lack
this power, the power to order or use violence, were called “belediye reisi” until recent
times.

71 For example, Kanik noted that the relationship between the household head and
“those under his dominion” was like a relationship of sovereignty (“Ev reisi ile hakimiyeti
altindaki sahis arasindaki miinasebet, bir tabiiyet miinasebeti olarak tavsif olunabilir.”).
Kanik, Baskasinin Fiilinden, 869-886.
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PhD degree and who would later become the Minister of Justice, it was
unfortunate that the Swiss legislators had sacrificed many stipulations
concerning the control and discipline of the house that were included in
the first drafts.”2 According to him, these sacrificed stipulations were
seemingly harsh at first glance, but they were actually very appropriate
because they would enhance the spiritual and moral basis of the institu-
tion of family. Goktiirk did not provide references to particular articles
but it is clear that he was referring to the Hausgewalt (household
power/violence) clauses that did not make it into the SCiC because his
topic was household headship.

My cross-examination of the 1904 Draft of the SCiC (art. 338-344)73
and the text of the SCiC adopted in 1907 (art. 331-334)74 shows that the
head of the household was much more powerful in the 1904 Draft. All
members of the household were explicitly accepted to be under his do-
minion regardless of their age. He was to determine the rules of the
household and all household members were legally obliged to obey the
rules he established. He could also punish those who broke these rules
and could behave “in the way allowed for parents” against some of them.
His authority was legally accepted to be valid until the dissolution of the
tie that gave him this power. These stipulations of the 1904 Draft were
excluded from the SCiC of 1907 and this was a mistake in the eyes of the
future minister of justice.

According to Goktiirk, the concept of household headship was not al-
ien to the Turkish context: While it was never included in the codified
parts of Ottoman law, it was a part of Turkish customs according to which
household headship was not only natural but also indispensable. In this

part of his elaborations, Goktiirk also underlined that this position did

72 Hiiseyin Avni Goktiirk, “Evreisligi,” AD 19, no. 7 (1936): 1334-1345.

73 For the 1904 Draft, see “Botschaft des Bundesrates an die Bundesversammlung, zu
einem Gesetzesentwurf enthaltend das Schweizerische Zivilgesetzbuch,” Schweizeri-
sches Bundesblatt no. 24, 15 June 1904. For the Hausgewalt clauses, see art. 338-344,
185-187, https://www.amtsdruckschriften.bar.ad-
min.ch/viewOrigDoc/10021022.pdf?id=10021022&action=open.

74 “Schweizerisches Zivilgesetzbuch vom 10. Dezember 1907, 675-676.

173



NAZIFE KOSUKOGLU POLATEL

not grant the household head the authority to oppress (zulmede-
bilmek).’> Goktiirk’s emphasis on the pre-Republican conceptions of
household and his channeling of the zuliim versus good governance dis-
tinction can be read as an invitation for adopting of a more masculinist
and hierarchical approach to family, for interpreting the existing legal
texts with a perspective that recognizes the sovereign power of the head
of household on the basis of Turkish customs and traditions. As it is ex-
amined in the next section, Goktiirk’s invitations took a more material
form in the 1950s. After he became the Minister of Justice, the Ministry
sent a request to the CCa to take a decision for the unification of case law
concerning the question of husband’s authority over the body of the wife
and the CCa decided that the powers of husbands over their wives were
similar to the powers of parents over their children.

Another push that was generated by some scholars and practitioners
concerns the application of family burdens. In the first half of the 1930s,
family burdens clauses in the code had been temporarily stabilized. Mur-
der and effective deed committed against relatives specified in the Code
(including wives and descendants) were subject to codified aggravation,
and prosecution of effective deeds carried out by weaponry was not de-
pendent on complaint. According to the case-law of the CCa, if the crime
of effective deed was committed with a weapon, the relationship aggra-
vation would be applied even if the victim had withdrawn her complaint
or had not issued a complaint in the first place. Thus, in such cases, there
would be two aggravations - one for the use of weaponry, another for the

relationship between the victim and perpetrator.7¢

75 Ibid., 1341.

76 CGK, E. 204, K. 689, T. 11.11.1940, in Alicanoglu, Ceza Kanunu, vol. 11, 334; 4. C.D., E.
43, K. 1254, T. 15.02.1940, in Temyiz Kararlart 1939-1940 (Ankara: The Ministry of Jus-
tice, 1941), 235; CGK, E. 238, K. 231, T. 12.7.1937, in Alicanoglu, Ceza Kanunu, vol. 1],
332; CGK, E. 2/38, K. 40, T. 25.5.1942, in Alicanoglu, Ceza Kanunu, vol. 11, 335; 2. C.D,, E.
8477, K. 8889, T. 30.11.1944, in Alicanoglu, Ceza Kanunu, vol. 11, 334; 4. CD, E. 176, T.
31.1.1946, Alicanoglu, Ceza Kanunu, vol. II, 334; and 4 CD, E. 13529, K. 14449, T.
31.01.1946, in M. Muhtar Caglayan, Tiirk Ceza Kanunu, vol. Il (Ankara: Ayyildiz Matbaasi,
1962), 368.
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Beginning with the 1940s, some authors began to push for a change
in this regard. For example, in an article published in Adliye Dergisi in
1944, a young prosecutor named Cevdet Mentes, another future minister
of justice, claimed that in cases of effective deeds committed by a spouse
against a spouse with weaponry and resulted in incapacitation for less
than 10 days, prosecution should be dependent on complaint.”” In other
words, if someone had stabbed or shot a stranger and this attack had led
to incapacitation for 9 days, the case would be prosecuted regardless of
the victim’s complaint or its lack. However, according to Mentes, this rule
should not be applied to the same deed if the perpetrator was a spouse.
Comparing excerpts from two CCa decisions, Mentes argued that there
was a problem that needed to be solved and invited the CCa to solve this
matter by taking a decision for the unification of case law.”8

Mentes did not explicitly state that the CCa had interpreted the same
articles of the Code in two different ways in these decisions. This was
strongly implied because these decisions were quoted one after the other
in a paper calling for the unification of case-law but inconsistency in case-
law was not his explicit argument. According to him, because such an ag-

gravation for relatives like spouses was not included in the ICC of 1889

77 Cevdet Mentes, “Kar1-Koca Arasinda islenen Hafif Miiessir Fiillerde Sikdyetten Vaz-
gecme,” AD 7 (1944): 598-601.

78 Mentes did not explicitly state that the case law was inconsistent. In fact, it is clear
from these decisions that there was not an inconsistency. This might be why he did not
explicitly claim that such an inconsistency existed. In the first decision he referred to,
the 2nd Criminal Chamber had overruled the decision because the local court had ag-
gravated the punishment only for the use of weaponry but not a second time for the
identity of the victim who was the perpetrators wife. The phrasing of the second deci-
sion he referred to, which was quoted in part by several authors in this period, was ra-
ther odd. According to this decision, the prosecution of cases that were committed with
the means specified in article 457 did not depend on complaint. The prosecution of
cases concerning the last clause of article 456, however, did depend on complaint. Thus,
in the case under review, the spousal relationship between the victim and the perpetra-
tor would not prevent the dismissal of the case upon the withdrawal of complaint. The
text makes it clear that the spousal relationship had no impact on the prosecution of the
case. Whether the perpetrator and the victim were spouses was an irrelevant factor for
the procedure to be followed - which depended on a completely independent issue (use
of weaponry).
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and because this aggravation was added to the TCC by Turkish legislators
with the concern that such acts would harm the feelings of mutual re-
spect and mercy and compassion among family members, the CCa’s in-
terpretation of the code was in contradiction with the spirit and objec-
tives of the law and requirements of justice. Thus, in cases of effective
deeds committed against spouses by weaponry and led to incapacitation
for less than 10 days, charges should be dropped if the complaint was
withdrawn. In cases where there were more serious health conse-
quences, family burdens aggravation should not be applied if the com-
plaint was withdrawn. And Mentes was hopeful that the CCa would solve
this issue by taking a decision for the unification of case law in a way that
would satisfy “everyone.”

Cevdet Mentes’s call for a decision for the unification of case law is
interesting because, as far as | was able to trace in this research, such ex-
plicit calls coming from judges and prosecutors at lower levels were not
very common. The fact that this particular call was considered to be wor-
thy of publication suggests that Mentes’s arguments were not found as
irrelevant by the editorial board. Another important aspect of this paper
is the sub-text. Cevdet did not directly accuse the CCa of undermining the
institution of family by interpreting the Code in the way that it did but
this was an audible subtext running through the paper. Despite the fact
that it was the legislators themselves who had changed the code and ex-
panded the scope of family burdens to spouses, Mentes avoided from tar-
geting them. In his account, Turkish legislators had wanted to protect the
family and feelings of respect, mercy, and compassion among family
members. The approach of the CCa, on the other hand, was against the
spirit and objectives of the law and requirements of justice. The conclu-
sion was left to the reader to make but it was presumed that the applica-
tion of criminal sanctions to some cases of intimate violence, including
acts like stabbing or shooting someone, was against the objective of pro-
tecting the family.

[ think that Mentes’s paper can be seen as a forerunner of the ap-
proach according to which there is a mutually exclusive relationship be-

tween the protection of family and application of criminal sanctions to
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some forms of intimate violence in Turkish legalese. As it is examined in
subsequent chapters, this approach has been promoted by various actors
and institutions (especially after the 12 September 1980 Coup, which
brought Mentes to the Ministry of Justice), and it is one of the main ele-
ments of contemporary parliamentary discourse on intimate violence in
Turkey.”?

Finally, what is missing from this paper is also interesting. Mentes had
discussed the issue solely with reference to the secondary tier of family
aggravations and with a particular emphasis on spouses. He did not ex-
plicitly demand the application of same principles to effective deeds tar-
geting ascendants for example. This suggests that his opposition to the
application of family burdens and prosecution independent from com-
plaint was selective. In Mentes’s framing, prosecution and aggravated
punishment for crimes targeting ascendants was not a problem that
needed to be discussed. This suggests that the expansion of family bur-
dens to include spouses - in other words, the designation of family bur-
dens in a way that ensured aggravated punishment for wife beaters,
shooters or stabbers and in a way that was different from the ICC of 1889
by the early Republican legislators, met with some degree of resistance,
compared to family burdens concerning bottom-up violence against par-
ents that had some historical precedents.

Around a year after the publication of Mentes’s paper, there appeared

a response in the same journal. According to judge Hasan Tarhan, the

79 This approach is clearly visible in the post-2010 parliamentary reports on gender vi-
olence. For example, the 2011 report states: “The dissolution and weakening of the
‘INSTITUTION OF FAMILY’ which constitutes the basis of the society will cause social
dissolution. Although the issue of violence against women and family violence is an im-
portant social problem that needs to be solved, the most important matter that should
be taken into consideration in this regard should be the ‘protection of the Institution of
Family’ It will be beneficial to avoid from measures which will alienate family members
.... from each other and which will push men and women away from the family, and
which will eventually destroy the family structure and condemn family members into
loneliness.” TBMM Insan Haklarimi Inceleme Komisyonu, Kadina ve Aile Bireylerine

Yoénelik Siddet inceleme Raporu, 2011, 53 (emphasis original).
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Code was crystal clear in its stipulations concerning this issue and since
there was not a contradiction between the decisions examined by Mentes
and since these decisions were perfectly in line with the Code, there was
no need for a decision for the unification of case law.8? On its part, the CCa
took various decisions concerning this issue, making it clear that it was
determined to uphold the principles it was applying in this particular re-
gard.81 However, towards the end of the 1950s, criminal law professor
Faruk Erem brought this issue back to the table. Citing Mentes’s paper,
Erem argued that these stipulations of the Code were not well-estab-
lished and were causing doubts in practice - particularly in cases of hus-
bands committing effective deeds against their wives with weaponry.82
Again, what was specified as a problem was legislation and case law con-
cerning spousal physical assault involving weaponry rather than the is-
sue of prosecutorial discretion in all cases involving weaponry or family
burdens concerning all people including ascendants: Seemingly such
doubts were only arising when men shot or stabbed their wives. From
Erem'’s perspective, it was “impossible” to think that the family burdens
aggravation could be applied after the withdrawal of complaint in such
cases. On the other hand, he noted, there were decisions which showed
that the position of the CCa was different. Thus, he implied that the CCa
was doing something unacceptable by giving such decisions.

This debate gained a new quality when Mentes was appointed to the
CCaas ajudge in 1958.83 Mentes had failed to find an inconsistency in the

case-law of the CCa in the early 1940s but he was then in a position to

80 Hasan Tarhan, “Ceza Kanununun 456/4 ve 457inci Maddeleri Uzerinde Bir Diisiince,”
AD 6 (1945): 585-589.

812. CD, E. 8477, K. 8889, T. 30.11.1944, in Alicanoglu, Ceza Kanunu, vol. I1., 334; 4. CD,
E. 13529, K. 14449, T. 31.1.1944, in Caglayan, Ceza Kanunu, vol. 11, 368; 2 CD, E. 9137, K.
9541, T. 19.10.1948, in Alicanoglu, Ceza Kanunu, vol.Il, 335; 4. CD, E. 11154, K. 11976,
T. 18.11.1948, in Alicanoglu, Ceza Kanunu, vol. 1I, 333; 2. CD, E. 3145 K. 3079, T.
29.3.1949, in Caglayan, Ceza Kanunu, vol. Il, 367; and 4. CD, E. 653, K. 653, T. 2.2.1951,
in Caglayan, Ceza Kanunu, vol. 11, 366.

82Faruk Erem, “Miiessir Fiilde Cezay1 Artiran Sebepler;” AD 2 (1957): 171-172.

83 “Onursal Birinci Baskanlarimiz - Cevdet Mentes,” The CCa, https://www.yargi-
tay.gov.tr/icerik/38/onursal-birinci-baskanlarimiz.
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generate one. And it seems that he did. After his appointment, the 7t
Criminal Chamber to which he was assigned began to deviate from estab-
lished case-law, arguing that prosecution must have been dropped in
such cases upon the withdrawal of complaint and that family burdens ag-
gravation could not be applied under these circumstances.8* Mentes'’s
calls for the adoption of a decision for the unification of case-law con-
cerning the matter had remained unanswered in the 1940s. However, in
1965, the 7th Criminal Chamber, where he was a judge, formally applied
for the adoption of such a decision arguing that there was an incon-
sistency between their case-law and those of other chambers.8> The ma-
jority of CCa judges refused this proposal. Thus, the pushes in this specific
regard did not lead to visible and long-term changes in the norms con-
sistently applied by the CCa but these debates might have affected judicial
and prosecutorial practice at lower levels because they generated the ef-
fect of establishing the prosecution of such cases and aggravation of pun-
ishments for spousal intimacy as problematic matters - without explicitly
specifying why these issues were problematic only in cases of spousal vi-
olence.

Another push was related to husband’s power over wife’s body in
terms of sexual violence and bodily autonomy. These pushes were suc-
cessful in bringing about long-term changes in the CCa practice. The first
of these is found in Fahri (Ecevit)’s opposition to existing case law.8¢ Ac-
cording to Fahri, who was a forensic medicine professor, a husband could
commit many crimes against his wife but sexual assault was not one of
them because he “owned” the body of his wife. This ownership had its
limits but since there was a relationship of ownership, there could not be
sexual assault. Thus, the CCa should change its recent case law according
to which anal marital rape was sexual assault. Such acts could be pun-
ished under the scope of some other crime like sexual harassment or ill-

treatment but not as sexual assault. According to Ecevit, not only anal

84 The Plenary Assembly for the Unification of Case Law, E. 1965/4, K. 1966/1, T.
14.3.1966, in Ictihad: Birlestirme Kararlari, vol. 111 (3 vols., Ankara: Yargitay Yayinlari,
1984), 796-797.

85 [bid.

86 Ecevit, “Tiirk Ceza Kanunu,” 623-638.
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marital rape but anal rape of any kind could not be considered as sexual
assault - because, while they were morally wrong, anal rapes were not
attacks against “the hearth of the society, its most sensitive and crucial
part” (fakat nihayet sosyete tam kalbinden, en nazik ve hayati yerinden
vurulmus degildir) which he implied to be the vagina.87 As it is examined
in the next section, this push was successful because the CCa began to
push anal marital rape to the scope of ill-treatment in later years and
punishment of anal marital rape as ill-treatment became a characteristic
of the Turkish regime of intimate violence until the adoption of the new
TCC in the 2000s.

Another aspect of this push was related to women’s bodily autonomy.
The Republican legislators had opened the way for the application of the
deprivation of liberty article to cases in which a woman was imprisoned
or forcibly moved in place by her husband because the TCC stipulated
that the punishment for this crime would be aggravated if it was commit-
ted by a spouse (TCC, art. 180). Thus, it was clear that this crime could be
committed by husbands and, as examined in the previous chapter, the
CCa had closed the door for the application of the vigilantism article (un-
lawful enforcement of a right, ihkak-1 hak) to such cases in the mid-
1930s.88 According to the court, such acts had to be considered as depri-
vation of liberty because the rights the unlawful enforcement of which
fell under the scope of vigilantism did not include the rights arising from
family law.

In the 1950s, there were intense contestations within the CCa con-
cerning this matter. While some judges were of the opinion that these

cases must have been punished as deprivation of liberty, some others

87 For an earlier and different conception of sexual assault that does not exclude anal
rape from the scope of this crime, see Hayrullah (Diker), “Hukuk-1 Ceza ve ilmi Tip,” ad-
dendum to the AD 88 (1929), 193.

88 2.CD, E. 8213 K. 12018, T. 5 December 1935, in AD 12 (1935): 62-63.
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pushed for a change in case-law, accepting that this crime would not oc-
cur in the absence of specific intent.8? In this period, criminal law profes-
sor Faruk Erem pushed for affecting this process in various ways. First,
he used his scholarly authority and interpretative power as a scholar. In
an article published in 1954, Erem examined the crime of vigilantism and
argued that the term “right” in the definition of this crime was used in a
general sense. Thus, any right could be unlawfully enforced. According to
him, political rights and rights arising from family law also fell under the
scope of this crime. After this statement, Erem casually noted: “For exam-
ple, the use of force by someone on his wife to coerce her into cohabiting
with him.”?0 [n this paper, Erem was actually raising some controversial
arguments. However, his narration was as if he was simply summarizing
undisputed facts. In fact, he was challenging the established case-law by
arguing that this crime covered all rights and by suggesting that the use
of force on a wife for coercing her into cohabitation was an example of
this crime, because there were various CCa decisions, which he excluded
from his analysis, which underlined that such an act was not vigilantism
but deprivation of liberty.

Erem had written this piece when there were intense contestations at
the CCa and his intervention can be interpreted as an initiative to find a
middle ground between the two conflicting interpretations found at the

high court in this period - as an initiative which attempted to ensure that

89 According to the decision for the unification of case law on this matter, there was an
inconsistency in case law because the recent case law of the 1st CC was at odds with the
earlier case law according to which such cases would be punished as deprivation of lib-
erty. Earlier case-law cited in this decision were 1 CD, E. 2625, K. 2244, T. 27.9.1947 and
4 CD, E. 14764, K. 13182, T. 11.12.1953. The decision noted that the 1st CC recently
changed its approach and began to decide that deprivation of liberty would not occur in
such cases because they lacked the material element of this crime, citing 1 CD, E. 913, K.
775, T. 3.3.1953 and 1 CD, E. 2540, K. 2277, T. 30.6.1953. See the PA for the Unification
of Case Law, K. 1954/5,K. 1956/12, T. 11.6.1956, in ig:tihadl Birlestirme Kararlari, vol.
I, 673-676. According to my examination, there was also a decision in-between which
indicates that the 1st CC had changed its position again in early 1954, unanimously de-
ciding that a husband’s abduction would constitute deprivation of liberty. 1 CD, E. 4357,
K. 361, T.27.1.1954, in AD 3 (1955): 277-278.

90 Faruk Erem, “Kendiliginden Hak Alma,” AD 8 (1954): 951.
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such acts would remain within the universe of criminally punished be-
havior (albeit becoming subject to lighter sanctions). As examined in the
next section, Erem was also involved in the transformation of case-law in
this matter in his capacity as a lawyer appearing before the CCa and the
pushes for a change concerning this issue, which also included a rather
hard push by the Goktiirk’s ministry of justice, led to radical changes in
case-law the long-term effects of which continue to be experienced in
contemporary Turkey.

Another important novelty that is found in papers published in this
period is the argument that extraordinary mitigation (art. 462) was ap-
plicable even in cases where the perpetrator had not immediately and
directly witnessed a situation which showed that the victims were com-
mitting, had just committed or were about to commit adultery. This was
a new approach to extraordinary mitigation and it was at odds with the
Ottoman interpretations of criminal law (at least with the interpretations
found at the top of the late-Ottoman legal regime) because it entailed the
abolition of the age-old direct witnessing requirement.

As examined in the previous chapter, the Italian regime had explicitly
expanded the applicability of this mitigation by allowing the perpetrators
who had discovered such relations in any way to benefit from this article
and an amendment to this effect was not made to the TCC at any point.
However, despite the absence of such a change in the text of the code,
some authors like Hamdi Oner, a judge who later became an RPP parlia-
mentarian, argued that immediate witnessing was not required for the
application of this extraordinary mitigation and that this mitigation could
also be applied in cases of indirect discovery.°! Oner argued that if a sol-
dier returned home after completing his service, found his wife pregnant
and committed a crime under ‘fury’, his sentence could be reduced in line
with article 462 - even if the act of adultery was committed at a much
earlier date than his return. In other words, according to him, a larger
group of people, probably including those who killed female rape victims
after discovering their pregnancy, should be given the opportunity to

benefit from the extraordinary mitigation article.

91 Hamdi Oner, “Ceza Hukukunda Mesuliyet (1),” AD 7 (1944): 564.
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Oner’s interpretation was parallel to that of Majno%2 but this approach
was not accepted among all Turkish authors who wrote about this issue.
For example, according to Sadik Okay, a criminal law assistant at Ankara
University, and Bedri Aslan, the extraordinary mitigation could not be ap-
plied if a husband who learned that his wife had committed adultery yes-
terday through conversing with her and killed her upon learning this be-
cause “witnessing” such an act was a pre-condition of this mitigation.?3
They also underlined that the term adultery had to be understood in the
legal sense. In other words, this mitigation did not cover murders com-
mitted upon catching two unmarried people having sex. As seen in these
two examples, there were different interpretations of this article in this
period. However, as it is examined in the next section, an important group
of people, the majority of CCa judges, generally seemed to agree with
Oner on this matter, because, in the period between the late-1930s and
late-1950s, they occasionally decided that there was no need to apply
strict criteria for the application of extraordinary mitigation.

Until the early 1950s, murders committed by husbands who directly
witnessed adultery were discussed as natural phenomena linked to uni-
versal human psychology and human frailty in the scholarly discourse.
Just as water would boil at 100 Celsius, any man would lose himself under
the impact of such an experience. According to all authors who elabo-
rated on this issue in the sources examined in this study, such a man
would have an outbreak. According to Taner,; such a scene would impact
his will or capacity of volition and this was why his sentence was re-
duced.?* In this period, there were also scholars like Nurullah Kunter who
pushed for the replacement of moral responsibility (manevi mesuliyet)

with social responsibility (ictimai mesuliyet), arguing that free will was

92 Majno, Serh, vol. 111, 282.

93 Sadik Okay and Bedri Aslan, “Adam Oldiirme Sugunun Cezasim Indiren Sebepler (1),
AD 1 (1950): 71.

94 Tahir Taner, Ceza Hukuku: Umumi Kisim, 3rd ed. (Istanbul: [smail Akgiin, 1953), 448.
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nothing more than a useless and harmful tale.?> On the other hand, con-
troversies on this topic did not extend to the issue of intimate control
murders. These murders continued to be discussed with reference to the
impact of witnessing such acts on human psychology or sometimes more
explicitly on free will —even by authors like Oner who advocated for the
replacement of moral responsibility with social responsibility.?¢

In this period, the naturalist approach to intimate control murders
was so widespread that these acts of violence were sometimes discussed
as instances illuminating the continuities between animal “families” and
human families. According to sociology professor Ziyaeddin Findikoglu,
even groups of strokes lynched female strokes whose eggs were replaced
by eggs of different species and such instances could be seen as proof that
biology lied at the basis of customs on family morality among humans
with regards to some matters.?7 As [ examined in the previous chapter,
cultural framings of the issue were visible in the political discourse in the
1930s but they were absent from the discourses of criminal law scholars
until the 1950s.

In the early 1950s, the scholarly consensus according to which this
particular form of intimate murders was discussed in line with natural
law or universal human psychology disappeared. The former approach
did not vanish but these framings began to be accompanied by cultural
framings. The sudden appearance of cultural framings in scholarship
might have been affected by the intensification of debates about extraor-
dinary mitigation in Italy after the war.?8 If European countries such as
Italy or France were to abolish their extraordinary mitigation clauses,
only a cultural framing of the issue could effectively be used for legitimiz-
ing its maintenance in the Turkish regime without denouncing the claim

that Turkey was a member of the civilized world. The introduction of the

95 Nurullah Kunter, “Ceza Kanunun Projesi Hakkinda Diiglindiiklerim 1,” AD 2 (1942):
145-161.

9% Compare Oner, “Ceza Hukukunda Mesuliyet (1),” 549-568; and Hamdi Oner, “Ceza
Hukukunda Ehliyet ve Mesuliyet,” AD 11 (1943): 954-972.

97 Ziyaeddin Fahri, “Aile ictimaiyati,” [UHFD 4, no. 14 (1938): 299.

98 For the developments in Italy, see Welchman, Honor.
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culturalist criminology of Taft to Turkey and Dénmezer’s personal cul-
tural turn might have also facilitated this development. Another factor
might be the shift in the dominant political paradigm. As noted by various
scholars, there was a conservative revival in the general political dis-
course in the 40s and 50s.%° This larger shift might have also played a role
in this development.

An early work reflecting this shift towards a cultural framing is Nu-
rullah Kunter’s report on the social causes of crime in Turkey.100 In this
report, Kunter drew on the findings of various quantitative and qualita-
tive studies, especially the 1947 murder study of the Istanbul University
Center for Criminology. According to Kunter, migration, break up of fam-
ilies, lack of education, practice of informal marriage, and traditions, and
customs were significant factors shaping criminality in Turkey. In the
1947 study, 6,386 inmates who were in prison for murder were given a
questionnaire concerning their motives. Only the motives of 5,451 could
be determined. The study found that 1,203 of these murderers had killed
due to “motives related to women” (kadina taalluk eden sebeplerle) but it
is not clear what was meant by this phrase. 262 murders were related to
abduction of women and elopement. According to Kunter, this number
also included murders committed to clean stains of honor caused by ab-
duction. 419 people had killed to protect their own chastity (irz). Thus,
people who killed men who were attempting to rape them in self-defense
were also accepted as honor-killers in this period. Kunter noted that
there were also many murderers who acted with a stringent notion of
honor among the 270 people who killed others upon quarrels (kavga)
and among the 1,203 people whose motive was related to women.

The categories and criteria adopted in this study are not very clear
and given the greatly accommodative regime which provided significant

sentence reductions for honor defenses, the ratio of honor-defenders to

99 Taml Bora, Cereyanlar: Tiirkiye'de Siyasi Ideolojiler (Istanbul: letisim, 2017), esp. pp.
341-415.

100 Nurullah Kunter, “Tiirkiye’de Suclulugun i¢timai Amilleri, AUHFD 8, no. 3 (1951): 98-
121.
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all killers in prison would not proportionally reflect the actual distribu-
tion of these cases among all murders. Plus, honor-defense was one of the
most beneficial defenses in the Turkish regime. Thus, it was beneficial for
inmates to frame their cases as a case related to honor. However, one
thing was clearly shown by this study. Almost half of the murder convicts
in prison whose motives could be determined (1,884 of 5,451) framed
their cases as a sex or honor related matter. Thus, the study had found
that the much discussed “criminality outbreak” of this period had a lot to
do with sexuality and gender relations.

The findings of the 1947 study could be used for generating various
narratives. In Kunter’s narrative, honor-related murders were estab-
lished as a grave problem but he discussed this issue solely as a cultural
problem, marking the factors that led to the widespread reproduction of
these practices of violence as the continuance of informal marriages, feel-
ings of rowdiness (kabadayilik) and, most importantly, honor concep-
tions of masses, especially of masses in rural areas. Without lacking any
data concerning this particular issue, Kunter argued that the majority of
Turkish people had a wide and stringent conception of honor, accepted
demeaning words targeting female relatives as attacks on their own
honor and believed that stains of honor could only be cleaned by
blood.191 [n other words, as problematic as their consequences were,
honor crimes were elements of Turkish culture and national particulari-
ties. The role of law in the reproduction of these practices was not prob-
lematized by Kunter - despite the fact that the regime had transformed to
grant an unprecedented degree of accommodation for these crimes in
these years.

This paper can be seen as a forerunner of the culturalist approach to
honor killings in Turkish high legalese, as one of the precursors of the
tradition effect that was identified by Kogacioglu.192 However, I think that
the effects created by this paper were not limited to saving state institu-
tions and law from responsibility concerning the reproduction of these

practices and labeling a particular group of people, in this case rural

101 [bid., 119.
102 Kogacioglu, “Tradition Effect.”
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masses, as the source of this problem. In other words, I think that the
tradition effect and culturalist framings also have another function: The
tradition effect can also legitimize existing accommodations to such
crimes or their expansion because such framings portray these crimes as
cultural practices embedded in the characteristics of a given society. This
report was one of the few scholarly papers written by a criminal law
scholar on the issue of what was considered normal and what was not by
the masses or how honor was understood by the people with a scholarly
claim to truth. Moreover, it was written in a period of intense debates
over criminal and civil law reform underpinned by debates over national
particularities (milli hususiyetler). Whether this was an intended or not,
it created the effect of establishing extensive mitigations for such cases
and harsher controls over sexuality as measures that were in line with

the beliefs and wishes of masses.

§ 4.4 The Masculinist Turn and the Expansion of Extraordinary

Mitigation

In this period, there was a grand masculinist restoration that led to major
changes in the norms and rules concerning gender. Some legal norms and
rules concerning intimacy, gender relations and transgression of gender
norms that are still applied by Turkish courts have their roots in the late
1930s and they actually became elements of this regime after lengthy dis-
putes. For example, since the 1990s, adultery has not been a crime in Tur-
key. However, in case cheated husbands issue complaints, men who enter
the marital domicile upon being invited by women are punished for the
crime of violating the sanctity of domicile because the CCa accepts that
knowledge and consent of a spouse is not enough for justifying such en-
tries.103 In practice, this interpretation of the code not only criminalizes
adultery in an indirect way but also restricts social relations between
namahrem or yabanci women and men. For example, according to a CCa

decision from 2020, if a wife invites a stranger man to her house to have

103 Durmus Tezcan, Mustafa Ruhan Erdem, and R. Murat Onok, Teorik ve Pratik Ceza Ozel
Hukuku, 10th ed. (Ankara: Seckin, 1999), 465; and Ozbek et al., Ozel Hiikiimler, 432.
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coffee and if they are “caught” while having coffee by the woman’s hus-
band, the woman’s guest should be punished for the crime of violating
the inviolability of domicile (mesken dokunulmazligini ihlal, art. 116) be-
cause consent to such entries does not render them legal.194 This norm
was actually established in the early 1940s, after lengthy disputes. In
1937, the majority of judges at the CCa were of the opinion that a wife’s
consent was enough to legitimize such entries, even if it was proved that
the man had entered the house with the objective of having sexual inter-
course, and they rejected the chief prosecutor’s argument that women
had no right to make such invitations.10> The approach to the contrary
became case-law five years later, and even then, there was no consen-
sus.106

The same is true for the norm according to which saying or implying
that a close female relative of someone lacks “honor” constitutes a crime
against her male relatives. This norm continues to be applied by Turkish
courts.107 As | examined in Chapter 2, the idea that relative groups had a
common honor that could be stained by the actions of or against one of
its members was not absent from the legal discourse in the country in the
1910s. However, the collectivity in honor norm in the prosecution and
punishment of insult did not become established as case-law until the
early 1940s. According to a CCa decision from 1937, claiming that a
woman had sexual relations with someone other than her husband was
not a violation of honor for her husband.198 According to this interpreta-
tion, such comments and claims would violate the wife’s honor but not
that of her husband. Thus, the marital union was not accepted to have a
collectivity in honor in terms of the prosecution of insult. A year later, the
GCA changed its position on this matter and accepted that husbands had

104 18.CD, E. 2018/578, K. 2020/363, T. 9 July 2020, www.karararama.yargitay.gov.tr.
105 CGK, E. 99 K. 94 T. 14.6.1937, Temyiz Kararlart 1937-1938 (Ankara: The Ministry of
Justice, 1939), 81-82.

106 The Plenary Assembly took this decision with majority, E. 21, K. 4, 18.02.1942, Te-
myiz Kararlari 1941-1942 (Ankara: The Ministry of Justice, 1943), 21.

107 Ozbek et al., Ozel Hiikiimler, 488.

108 CGK, E. 217, K. 246 T. 27.09.1937 Temyiz Kararlart 1937 (Ankara: The Ministry of
Justice, 1938), 106-107.
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the responsibility to protect the collective “dignity” of family (ailenin
mlisterek vakart) and that such words about their wives were also viola-
tions for them.109 In this respect, case-law became settled only after some
time and some scholarly backing.110 Thus, various norms and rules con-
cerning gender relations or transgressions of gender norms that appear
timeless or uncontested when one focuses on the present were actually
open for debate and settled in this period.

Beginning with the late 1930s, there were enormous changes in the
accommodation of intimate violence in the field of law and the expansion
of the extraordinary mitigation was one of the most important elements
of this transformation.

In 1936, the scope of the extraordinary mitigation article was
changed in a way that was more similar to the ICCs which limited the ap-
plication of this article to females in terms of descendants.111 Thus, a
mother or a father who had assaulted or murdered a son whom s/he
found committing adultery would no longer benefit from this mitigation.
However, if the victim was a female relative, the sentence could be re-
duced in a great extent.

With the 1938 amendment, this new formal distinction between de-
scendants was removed from the article,112 but this amendment brought
about something much more than the abolition of a newly introduced
limitation. According to the earlier texts of the Code, the application of
this extraordinary mitigation would result in a reduction by up to the
7/8th of the original punishment (1/8’e kadar indirilir) for crimes other
than those requiring capital punishment, which would be reduced to im-
prisonment between 2 and 5 years. With this amendment, the margin of
reduction was fixed as 7/8 because the new text stipulated that the sen-

tences of such people would be reduced to the 1/8 of the punishment

109 CGK, E. 447 /91 K. 147 T. 28.03.1938, Temyiz Kararlar1 1938 (Ankara: The Ministry of
Justice, 1939), 39.40.

110 4, CD, E. 12541 K. 1382 T. 4.12.1945, Temyiz Kararlar: 1946 (Ankara: The Ministry of
Justice, 1947), 31. Vasfi Rasit Sevig, “Seref ve Haysiyetin Kanuni Himayesi ve istisnalar1,”
Adalet Dergisi 1 (1939): 5-17.

111 The Law No. 3038, 11 June 1936, RG 3337, June 23, 1936.

112 The Law No. 3531, 29 June 1938, RG 3961, July 16, 1938.
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normally stipulated by law (sekizde bire indirilir). Up until this point,
judges had the discretion to reduce the sentence by 1/8, 3/8, or 7/8 while
applying this article. With this amendment, this judicial discretion was
abolished. If the article was applicable, the sentence would be reduced by
7/8. Thus, with this amendment, the legislators had ensured that all eli-
gible perpetrators would be given the maximum reduction possible. Un-
like the former clause, the real-life impact of which depended more on
judicial practice, the new clause stipulated practical impunity for such
crimes. This norm shift is important because this part of the article re-
mained intact until its abolition in 2003. Thus, this amendment made a
very-long term impact on the regime of intimate violence in the country.

On the same day with this amendment, the CCa took a very important
and interesting decision concerning the application of this article. This
decision was about the murder of a woman named Hatice by his brother,
X.113 Hatice had moved into the house of another woman, Hamide, who
was noted to have a bad reputation. While accepting that Hatice was
prostituting herself, the local court had decided that there were no
grounds to apply extraordinary mitigation (art. 462) or unjust provoca-
tion mitigation (art. 51) and sentenced X to 30 years of heavy imprison-
ment, applying only discretionary mitigation (art. 59). Marital status of
Hatice was not mentioned in the decision and this indicates that she was
single.11# The fact that the local court had not applied any sort of legal
mitigation suggests that Hatice was accepted to exercise her right to sex-
ual liberty which was not accepted to be an unjust act. The CCa overruled
this decision, claiming that since “prostitution was constant adultery,” ar-
ticle 462 had to be applied to the case. Thus, X must have benefited from
the extraordinary mitigation according to the CCa.

This decision is important in various respects. First, it indicates that,
in some cases, the term adultery was interpreted in an extra-legal fashion

by the Republican CCa. According to the TCC, adultery was a specific form

1131, C.D, E. 1938/38-1722, K. 1938/2611, T. 29.6.1938, in Perincek and Ozden, Tiirk
Ceza Kanunu, 785.

114 [n this period, married women were referred to in relation to their husbands, as “Y,
the wife of X,” in the decisions of the Court, even if this detail was not important for the
case itself.
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of illegitimate sexual relation and sex among unmarried people was not
adultery. Moreover, according to the TCC, sexual intercourse between an
unmarried woman and a married man was not adultery as long as the
man did not bring the woman into the marital domicile or cohabitated
with her in an open manner. Thus, according to the adultery framework
of the TCC, prostitution was not adultery for unmarried woman.15 How-
ever, this decision of the CCa indicates that, in the late-1930s, the Court
did not hesitate to step outside the adultery framework established by
the text of the TCC in order to ensure the application of extraordinary
mitigation in some cases.

Second, this decision shows that, in some periods, the Republican
Court of Cassation was more accommodative towards intimate control
murders than its Ottoman predecessor because, as | examined in the case
of Leyla’s murder from the 1910s in Chapter 2, the OCCa did not accept
prostitution - even if it was established as a fact - as a ground for the
application of extraordinary mitigation.

The Republican legislators had not transposed some characteristics
of the ICC to the TCC through legislation in the 1920s or 1930s. They had
not made an amendment for expanding the article to include all sorts of
illegitimate sexual relations. They also had not transposed the novel
norm introduced to the Italian code by the RC. According to this norm,
directly witnessing sexual acts was no longer a requirement for the ap-
plication of this mitigation and discovering such relations in any way
(through hearsay, confessions, by opening a letter, etc.) was enough. How-
ever, with this decision, the CCa was transposing both of these norms to
the Turkish regime through case-law in the absence of a legislative
change.

Another important decision which highlights the same point was
taken in 1952. In this case, which was also not related to adultery as de-
fined by the TCC, a daughter was killed by her father. In this case, the

115 According to the CCa, sexual intercourse in a brothel was not adultery. 5. C.D,, E.
1970/2431, K. 1970/2406, T. 8.7.1970, in RKD 12 (1971), 81. For an overview of legis-
lation and case-law concerning adultery, see Zeki Hafizogullar, Zina Ciirtimleri (Istan-
bul: Kazanci, 1983).
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daughter, who was 13 years old, had run away with a shepherd.11¢ Upon
her father’s complaint, security forces had searched for the daughter,
found her, and brought her to an unspecified location. When the security
forces wanted to hand the daughter over to her father, the girl resisted
and said that she did not want to go with him and that she and the shep-
herd had been loving each other (sevistiklerini)!17 for three months. Upon
this resistance, the girl was not handed over to his father but to the village
headman’s wife. While the girl and her custodian were leaving the scene,
the father killed the girl. The local court did not apply article 462 to this
case and the CCa reversed this decision because of this.

In this case, the father had not witnessed any sort of sexual interac-
tion between the shepherd and the girl but had learnt that they were hav-
ing some sort of relation after the girl was found, by hearing what she
said. In an earlier decision from 1949, the CCa had decided that article
462 could only be applied if the parties were found in flagrante delicto
(red-handed, meshuden yakalanan).118 Thus, the application of article
462 to this case also contradicted with an earlier decision of the CCa, but
was in line with the 1938 decision concerning Hatice’s murder.

In this case, the CCa explicitly accepted indirect discovery to be
enough for the application of this mitigation. Learning about sexual rela-
tions through conversation or guessing that there were such relations
without personally witnessing some sort of physical interaction or a sit-
uation that qualified as suspicious enough for the Court on the site of
murder were enough for practical impunity in this period. This highlights
the distinctiveness of this era and shows that changes in the interpreta-

tion of the CCa led to differential outcomes in the absence of any change

116 1.C.D., E. 1952/2244,K. 1952/2020, T. 14.11.1952, in Nazmi Baytok et al., Tiirk Ceza
Kanunu (Ankara: Isik Matbaacilik, 1958), 428-429.

117 In the Turkish high legalese of this period, “sevismek” meant having romantic rela-
tions that do not involve intercourse. In 1960, the CCa noted that hickeys and bite-marks
on a woman'’s body could have been caused by sevismek (making love) alone and were
not necessarily signs of adultery (zina fiili icra edilmeksizin sadece sevismek esnasinda
da meydana gelebilir). 1. C.D. E. 681 K. 1015 T. 13.4.1960, Caglayan, Ceza Kanunu, vol. 1],
389-390.

118 4 CD, E. 10564, K. 11963, T. 20.09.1949, in Alicanoglu, Ceza Kanunu, vol. II., 360 and
in Perin¢cek and Ozden, Tiirk Ceza Kanunu, 785.
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in the text of the code. Strikingly, both of these decisions also contradicted
the Ottoman legal tradition that [ examined in Chapter 2. According to the
fetvas and OCCa decisions that | examined, directly witnessing some sort
of bodily interaction was a pre-requisite for the application of the excep-
tional mitigation/pardon. Thus, what was happening in this era cannot
be seen as a mere return to the Ottoman period. By giving such decisions,
the CCa was actually breaking a legal tradition.

Second, similar to the case of Hatice’s murder, adultery requirement
of article 462 was overlooked by the CCa in this case because a 13-year-
old girl could not have been married and could not have committed adul-
tery. These two decisions show that despite the lack of legislative changes
to this effect, the Court was casually deciding as if the Criminal Code in
force in Turkey was the Rocco Code rather than the TCC. The Turkish
Code, which did not include illegitimate sexual relations and indirect dis-
covery in the scope of extraordinary mitigation, was apparently too nar-
row in the eyes of some CCa judges.

These decisions were not explicitly criticized in the journals and
books that [ examined but they might have generated some debates and
criticisms because, a couple of months after the 1952 case, a former CCa
judge, Rifat Alabay, who was then a parliamentarian, proposed an amend-
ment that would provide a legislative basis for the CCa’s inclusion of mur-
ders committed upon illegitimate sexual relations in the scope of this ex-
traordinary mitigation. With this amendment, existing judicial practice of
the CCa concerning this particular issue was given a solid basis. Thus, one
of the most important elements of the early Republican regime concern-
ing the sexual liberation of unmarried women was abolished in a process
that started at the CCa and “fixed” at the parliament through a legislative
amendment. As a result of this process, illegitimate sexual relations were
included within the scope of extraordinary mitigation that ensured prac-
tical impunity until the 2000s.

The judicially induced changes in the regime of intimate violence in
this period were not confined to the extraordinary mitigation. There
were also very important changes concerning unjust provocation and ill-
treatment and these changes did not start in 1950. However, I think that
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this is a good point to elaborate on this legislative amendment before
continuing with these changes that happened through case-law.

The issue of extensive criminal law reform was a matter that had be-
gun to be discussed in the early 1940s. During the war, a commission was
tasked with drafting a new criminal code, and some parts of this draft
were published and discussed.!1? This initiative did not produce a radical
change and a new code was not adopted but some additions and changes
were made to particular articles, especially to those related to political
crimes. With the beginning of the DP rule, this issue entered the agenda
of the parliament once again. In the early 1950s, numerous parliamen-
tarians proposed amendments to the TCC. The Justice Commission as-
sessed these proposals, prepared an amendment bill, and submitted this
bill to the parliamentin 1953.120 The establishment of congruity between
the text of the code and Turkish society’s conception of morality, and
Turkish traditions and customs was a necessity underlined in some of
these amendment requests.121 Another underlined theme was the neces-
sity of protecting family homes (aile ocagi) and metabolism of family (aile
btinyesi).122 Criminality outbreak of the post-war era was also used as a

means of legitimizing the increases in punishments.123

119 For this draft, see “Tiirk Ceza Kanunu,” AD 2 (1942): 113-145; and “Tirk Ceza
Kanunu Layihasi,” AD 9 (1941): 633-669. This draft was extensively discussed in this
journal during these years.

120 For the report of the Justice Commission and its amendment bill, see TBMM Adalet
Komisyonu Raporu (hereafter cited as The 1953 Report), E. 2/219, 235, 250, 269, 272,
334,344,350,372,392,427,438,458,464,476,480, K. 32, 22 February 1953. Enclosed
in the parliamentary file on the Law No. 6123, 9 July 1953, RG 8458, July 15, 1953,
https://www5.tbmm.gov.tr/tutanak-
lar/TUTANAK/TBMM/d09/c022/tbmm09022089ss0163.pdf.

121 “Tokad Mebusu Ahmet Giirkan'in, Tiirk Ceza Kanununun 163, 421, 440, 441 ve 442nci
Maddelerinin Degistirilmesi Hakkinda Kanun Teklifi,” no. 2/344, 4 February 1952, ad-
dendum to The 1953 Report, 10-11.

122 “Burdur Mebusu Mehmet Ozbey'in, Tiirk Ceza Kanunu’nun 567 ve 568nci Maddele-
rinin Degistirilmesi Hakkinda Kanun Teklifi,” no. 2/235, date not specified, addendum
to The 1953 Report, 2.

123 “Corum Mebusu Ahmet Basibiiyiik'iin, Tiirk Ceza Kanunu’'nun Bazi1 Maddelerinin
Degistirilmesi ve Baz1 Maddelerinin Kaldirilmasi Hakkinda Kanun Teklifi,” no. 2/438, 5
December 1952 addendum to The 1953 Report, 26-29.
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The Justice Commission’s amendment bill proposed changes in a
number of gender related issues including the criminalization of in-
cest,124 and consensual sexual intercourse between and with minors be-
tween the ages of 15 and 18. The bill would also bring about harsher pun-
ishments for adultery and other sexual crimes. These changes, except for
the criminalization of incest, were accepted by the parliament. There was
also a minor revision in the margins provided for mitigation on the basis
of unjust provocation. All in all, this amendment brought about stricter
controls over sexuality and increased the punitiveness for consensual
transgressions of gender norms. An extensive analysis of these changes
and performances of parliamentarians is beyond the scope of this study.
However, | will elaborate on the debates over the extraordinary mitiga-
tion article because they provide an exceptional opportunity to under-
stand the transformations of this regime and the ways in which the past
can affect the future in terms of the regulation of intimate violence.

The amendment of article 462 was brought to the table by DP parlia-
mentarian A. Fahri Agaoglu. Agaoglu proposed the abolition of symbolic
punishment stipulated by this article and the designation of this article
in a way to ensure total immunity. According to Agaoglu, such an amend-
ment was necessary because pardoning such perpetrators was more ap-
propriate given the characteristics of human soul and disposition (insan

ruhu ve yaradilisi).12> Agaoglu also claimed that this article would serve

124 This proposal was submitted by izzet Akgal and 53 other DP parliamentarians and
was accepted by the commission but the parliament rejected this amendment. There
were public debates on this issue since the 1940s and several influential scholars had
published papers for the criminalization of incest in law journals. For example, sociol-
ogy professor Ziyaeddin Fahri Findikoglu, published a series of articles concerning the
issue of exogamy. In one of these, he explicitly underlined his support for the criminali-
zation of incest. Ziyaeddin Findikoglu, “Eksogami Meselesi Etrafinda Umumi Sosyolojik
Neticeler;” [UHFM 16, no. 1-2 (1950): 301-319. Also see Halid Kemal Elbir, “Evlenmesi
Memnu Akrabalarin Evlenmelerinin ve Cinsi Miinasebetlerinin Ceza Miieyyidesi ile
Tahdidi Meselesi Karsisinda Tiirk Hukuku,” [UHFM 12, no. 2-3 (1946): 653-680.

125 “Konya Mebusu Abdiirrahman Fahri Agaoglu'nun, Tiirk Ceza Kanununun Bazi1 Mad-
delerinin Degistirilmesi ve Baz1 Maddelerinin Kaldirilmasi Hakkinda Kanun Teklifi,” no.
2/464, 15 July 1952, addendum to The 1953 Report, 39-46.
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the goal of preventing adultery in a more effective way if it ensured par-
don. Thus, a particular understanding of human sensibility and general
prevention of transgression of gender norms rather than direct refer-
ences to sharia were at the basis of Agaoglu’s arguments. This proposal
was rejected by the Justice Commission with the argument that such an
amendment would lead to several “unnatural incidents” (gayri tabii had-
ise) and that there would be no means of preventing set-ups.126 The Com-
mission rejected Agaoglu’s proposal but the amendment proposal in-
cluded a change in this article. According to this proposal, the margins
and minimum punishments stipulated by article 462 would be adjusted
in line with the increases in other punishments.127

While the parliament was debating and voting the amendment bill,
three DP parliamentarians brought up their own proposals concerning
this article. According to Hayri Tosunoglu’s proposal, life-time imprison-
ment would be converted to 4 years of imprisonment instead of impris-
onment between 4 and 8 years and capital punishment would be con-
verted to 5 years imprisonment instead of imprisonment between 5 and
10 years.128 Other punishments would continue to be reduced by 7/8.
Lawyer and DP parliamentarian izzet Akcal, who was also a member of
the Justice Commission, objected to this proposal, noting that the mar-
gins and minimums were adjusted in line with the proposed changes con-
cerning other articles of the code. 129

DP parliamentarian and a former CCa judge, Rifat Alabay, proposed to
redesign the article in a way to ensure its application in cases of murder
and assault committed against specified relatives and/or their partners

caughtin illegitimate sexual relations (in addition to adultery). According

126 The 1953 Report, 68.

127 According to the draft law, the application of article 462 would reduce punishments
by 1/8, convert heavy imprisonment to imprisonment, reduce life-time heavy impris-
onment to imprisonment between 4 and 8 years, and capital punishment to imprison-
ment between 5 and 10 years. The 1953 Report, 90. The draft law stipulated the reduc-
tion of sentences by 1/8 rather than 7/8. This typo mistake was later corrected. TBMM
Zabit Ceridesi, period 9, vol. 23, session 97 (26 June 1953), 240.

128 [bid., 240-241.

129 [bid., 241.
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to Alabay, the term “illegitimate sexual relations” which was included in
this article of the ICC was excluded from the Turkish stipulation and it
would be better if the article was amended in line with the original. Ak¢al
raised his objections to this proposal, noting that the inclusion of crimes
committed upon illegitimate sexual relations within the scope of this mit-
igation would lead to numerous set-ups and lies and to the expansion of
defenses that could be used for avoiding punishment.130

Another DP parliamentarian, Rifat Sivisoglu, who was also a lawyer,
proposed to ensure total immunity for such cases. In order to legitimize
his proposal, Sivisoglu argued that such murders and assaults were to-
tally free from criminal sanctions in “our old law.” Similar to Yusuf Kemal
(Tengirsenk) and Azmi (Feyzioglu) who had appealed to the imagina-
tions of parliamentarians while advocating for honor defense mitigations
in the 1920s and 1930s, Sivisoglu invited the parliamentarians to imag-
ine the situation in which such crimes were committed and the mental

state of perpetrators, declaring:

Dear friends, imagine a person who finds his wife, sister or an-
other one of his meharim in the arms of another man or in the
same bed or in a state of adultery or sees them in a situation close
to adultery. Let’s think about the condition in which that person is
at that moment. Without doubt, that person is in a state of lack of
consciousness at that moment. There is a difference between the
murder committed by such a person against the adulterer, and the
adulteress and the murder committed by a conscious person. ... A
person will see one of his own meharim in such an immoral situa-
tion and will keep a blind eye on it! If he does not keep a blind eye
and commits murder, he will go to prison. Shall he sit back and

watch in order to avoid imprisonment? How can this happen?

130 Jbid., 241-242.

197



NAZIFE KOSUKOGLU POLATEL

How can a person see his wife, daughter or another one of her me-
harim in a state of adultery or in an illegitimate situation and bear

with it? Nobody can put up with this.131

Before these proposals were put to vote, DP parliamentarian and justice
commissioner Vacid Asena, who was also a lawyer, declared the position
of the commission on these proposals. He noted that the commission was
against all of them. Asena did not elaborate on the proposals of Tosunoglu
and Sivisoglu but scrutinized Alabay’s proposal in detail. Asena under-
lined that re-formulating the article in a way to include illegitimate sexual
relations would be dangerous. He also said: “After reaching adulthood, a
person acquires all liberties. Because of that, the law does not let any kind
of direct intervention to the acts and conduct of adults."132 According to
Asena, illegitimate sexual relations involving minors were already crimi-
nalized in this amendment process and, except for cases of adultery, such
relations among adults were within the scope of personal liberties.
Faced with such objections, Alabay spoke once again. According to
him, the existing legislation excluded fathers who killed their unmarried
daughters from the scope of this mitigation and this was against the spirit
of the code. He claimed that the term illegitimate sexual relations was
“forgotten” by the Republican legislators during the adoption of the TCC
(unutulmustur).133 It is highly improbable that this term was simply for-
gotten by the legislators because this article was significantly different
from the ICC. In other words, the text of this stipulation itself indicates

131 “Muhterem arkadaslar; bir insan tasavvur buyurulsun ki karisini, kiz kardesini ve
sair mehariminden birini bir erkegin kollar1 arasinda veya firasinda zina halinde miisa-
hade ediyor veya zinaya mukarin bir vaziyette gosriiyor. O anda o insanin halini diisii-
nelim. Siiphesiz o insan suurunu o anda kaybetmis vaziyettedir. Boyle bir insanin zani
ve zaniyeyi 6ldiirmesi ile suurlu insanin 6ldiirmesi arasinda fark vardir. (...) Bir insan
bizzat mehariminden birini o vaziyeti seniada gorecek de géz yumacak! Yummaz da
oldiiriirse hapse girecek. Hapse girmemek icin seyirci mi kalmalidir? Nasil olur bir in-
san, karisini, kizini ve sair mahremini birisiyle zina halinde gayrimesru bir vaziyette
gorir de sabreder? Kimse buna tahammiil edemez.” Ibid., 242.

132« Sahis riisdiinii iktisap ettikten sonra her tiirlii serbestiyi de iktisap etmektedir. Bu
itibarla kanun resit olanlarin efal ve harekatina dogrudan dogruya miidahaleyi kabul
etmemektedir” Ibid., 24 2.

133 [bid.
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that it was a product of drafting initiative. Plus, this article was amended
various times in the 1930s. If such an important phrase was simply for-
gotten, it could easily be included during one of these amendments but it
was not.

After Alabay’s proposal was formulated as an amendment by the com-
mission and before this final proposal was put to vote, Akcal spoke once
again and raised strong objections to this proposal. Ak¢al requested the
commission to examine this proposal in detail rather than confining itself
to redacting it. He also opposed Alabay’s argument that the exclusion of
illegitimate sexual relations from the scope of this article was coinci-
dental, that the existing legislation had taken its current form because of
forgetfulness. Akcal underlined that, during the preparation of the TCC,
the legislators had long discussions over this article and purposefully de-
signed this article in a way to exclude illegitimate sexual relations after
these deliberations.134 In other words, this deviation from the ICC was
intentional. Not a single person objected to Akgal’s claim of intentionality
but, in the end, the efforts of Asena and Ak¢al were not enough to stop
Alabay’s proposal, and the article was amended in a way to include ille-
gitimate sexual relations.

These debates and the amendment itself provide important insights
regarding the history and transformations of the regime of intimate vio-
lence in Turkey. First, these debates show that the technique of appealing
to the imaginations and feelings of a male-dominated assembly contin-
ued to be used by politicians in their advocacy of honor-defenses. Second,
these debates indicate that murders committed upon adultery continued
to be associated with human nature by politicians. This association lied
at the heart of proposals that aimed to ensure total pardon for these
crimes. Not sharia or figh books but natural law, human psychology, and
the objective of general prevention (of adultery) were brought to the ta-
ble to legitimize full immunity. On the other hand, it was not only the pro-
ponents of full immunity who associated these crimes with natural law.
The language used by the Justice Commission for refuting the demand for

total immunity suggests that the proponents of the reduced punishment

134 Ibid., 250.
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approach also associated such crimes with human nature because the
commission underlined that the expansion of the article in a way to grant
total pardon would lead to “unnatural incidents.” This choice of words
suggests that they saw at least some forms of these murders as natural
incidents. On this basis, it can be argued that what lied at the basis of dif-
ferences of opinion among politicians concerning this issue was not the
naturality that they attributed to such crimes but the degree of accom-
modation that should be provided for them. Even if they agreed with Siv-
isoglu’s assumption that such crimes were a result of human nature, the
majority of deputies refused his proposal for total immunity.

Third, even if limited to crimes committed upon illegitimate sexual
relations rather than all such murders, a liberties-based opposition to ar-
ticle 462 was raised in this period. The majority of parliamentarians did
not agree with Vacid Asena who raised this argument while speaking on
behalf of the Justice Commission. However, the fact that such an objection
was raised shows that the association of legal accommodation provided
for these murders with the breach of personal liberties and rights has a
history that dates back at least to the 1950s.

Finally, the past was very much operative in the then-present moment
of 26 June 1953. The past was utilized by parliamentarians for different
ends in these debates which entailed contestations over history. Siv-
isoglu brought the pre-Republican and even pre-Tanzimat past to the
room. Total immunity for all these cases was not an actual part of Otto-
man legislation after 1858, and, as | examined in Chapter 2, the Ottoman
CCa had rendered the application of this article almost impossible, re-
versing every single decision in which it was applied. Although his pro-
posal failed, Sivisoglu’s performance might have moved the parliamen-
tarians by its affective qualities and also by its representation of impunity
for such murders as a norm embedded in Turkish history.

The past also featured prominently in the Alabay-Akcal debate. Ala-
bay linked the exclusion of illegitimate sexual relations from the scope of
this article to the forgetfulness of early Republican legislators. This por-

trayal of the past enabled him to present his proposal as a technical cor-
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rection rather than as a call for deviating from the early Republican or-
derings of law, sexuality, and intimate violence. In his objection, Ak¢al un-
derscored the intentional nature of this exclusion. In his portrayal, this
was not only a norm arrived after long deliberations but also an element
of the early Republican reforms that should not have been abolished.
Thus, the past was very much operative at this instance of criminal law
reform - not as an unmediated force in itself but as a source of legitimiza-
tion for different points and arguments, as a contested ground filled with
facts and fictions selectively brought into the present.

Thanks to its amendments in the post-1937 era, the extraordinary
mitigation article gained a very wide scope and provided a very enor-
mous sentence reduction for murders committed upon adultery and ille-
gitimate sexual relations. In later years, there would be contestations
over its interpretation but the text of this article remained untouched un-
til its abolition in the 2000s. Thus, the process through which the scope
of this mitigation was expanded, the process which started at the CCa and
finalized by the fixing of this expansionist position at the parliament, had
very long-term consequences for the regime of intimate violence in mod-

ern Turkey.

§ 4.5 Unjust Provocation and Ill-Treatment during the Mascu-

linist Restoration

During this masculinist restoration, there were changes in almost every
norm concerning intimate violence. There were also extensive changes
concerning unjust provocation mitigation. Beginning with the late 1930s,
the CCa began to overrule local court decisions for improper application
of this mitigation, expanding the scope of its overview authority.13> At

first, the CCa was indirect in its formulations concerning this issue, which

135 The GCA, E.936/1787 K. 175, T. 19.1.1937, in Temyiz Kararlar1 1937, 161-162.
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were criticized by some criminal law scholars who saw this as a trans-
gression of authority,136 but scholarly criticism did not stop this new ten-
dency in the CCa practice. While internal disputes within the CCa seemed
to be formally resolved with the adoption of the idea that the high court
had no authority to reverse the decisions of lower courts for improper
application of this mitigation in the early 50s,137 the court continued to
reverse such cases in later years.138

My examination shows that honor defenses were generally accepted
by the CCa in this period. Not only immediate relatives specified in article
462 (such as husbands, fathers, or brothers) but also distant relatives
such as uncles, brothers-in-law, and sons of brothers-in-law were ac-
cepted to have the right to benefit from unjust mitigation for crimes com-
mitted upon transgression of gender norms like adultery.

In this period, not only members of extended families and relatives
but also unofficial husbands and their relatives were able to benefit from
unjust provocation on the basis of honor defenses. For the CCa, mar-
riages officiated by religious ceremonies were generally worthless in
terms of their legal consequences. They did not entitle women to inher-
itance for example. They were also worthless in terms of the application
of family burdens.13° In other words, when one of these partners shot,
killed, or assaulted the other, he was to be punished as if he had commit-
ted this violence against a stranger. However, in terms of the application

of unjust provocation mitigation for intimate control murders, such mar-

136 Faruk Erem, “Haksiz Tahrik,” AD 7 (1946): 637-654. This approach also contradicted
Taner’s approach to unjust provocation. Taner, Umumi Hiikiimler, 447.

137 The GCA, E. 1/55, K. 44, T. 12.6.1950, in Cemal Késeoglu, Hagsiyeli Tiirk Ceza Kanunu
ve Ozel Béliim, 9th ed. (Istanbul: ismail Akgiin Matbaasi, 1968), 77; and 4. CD, E. 9338,
K. 9338, T. 7.12.1951, in Peringek and Ozden, Tiirk Ceza Kanunu, 88. Even in this period
there were decisions reversed on these grounds. For one of these, see 4. CD, E. 9057, K.
9057, T. 28.11.1951, in Peringek and Ozden, Tiirk Ceza Kanunu, 89.

138 The GCA, E. 1/24, K. 22, T. 8.4.1957, in Sulhi Dénmezer and Naci Sensoy, Ceza Huku-
kunda i;tihatlar, Kararlar ve Meseleler (Istanbul: Sulhi Garan Matbaasi, 1969), 72-73;
and The GCA, E. 2/73,K. 73, T. 26.10.1959, in Kdseoglu, Hasiyeli, 77.

1392.CD, E. 14675,K. 16209, T. 30.12.1937, in Alicanoglu, Ceza Kanunu, vol. I, 334.
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riages were considered to have legal consequences. Thus, unofficial hus-
bands and their relatives14? were allowed to benefit from unjust provo-
cation mitigation when they raised honor defenses. For example, if a
woman was to leave such an unofficial partner and begin to live with an-
other man, her former partner could get a sentence reduction for killing
the woman or her new partner.14! [ was not able to find a case in which
an unofficial husband was allowed to benefit from the extraordinary mit-
igation (article 462) by the CCa in this period. However, a case from 1963
shows that there were local courts which granted this mitigation to unof-
ficial husbands.142 Although such a decision approved by the CCa was not
circulated, the messaging of the court was not explicitly dismissive of
such a wide interpretation of article 462 until the 1960s.

In this period, leaving the marital domicile or encouraging a wife to
do so were also accepted as unjust provocation. This was remarkably dif-
ferent from the earlier case law of the CCa because, in the former era,
leaving the domicile or returning to the natal home were not accepted as
unjust acts by the court. A CCa case from 1949 shows that benefiting from
mitigation on this ground was not a privilege reserved for “good family
fathers” (iyi aile babasi), who have been the most favored perpetrators in
the CCa practice. In this case, a man named Omer had killed a woman
named Siddika.143 Both of them were married to other people but Omer
had brought Siddika to his house as kuma (second-wife). After some time,
Omer was imprisoned for an unspecified reason and Siddika had left him
around this time. The local court had ruled that Siddika was ill-treated by
Omer and left him because of this. However, the CCa claimed that Siddika
was a morally corrupt person who had willingly had relations with Omer
and abruptly ceased these relations “in the absence of proof that she was
ill-treated,” that Omer had a house built for her, and that there were gos-

sips that she had relations with another man. The insistence decision of

140E 1981 K. 1916 T. 11.07.1942, Temyiz Kararlar1 1941-1942, 341-342.

141 CGK, E. 42 K. 41 T. 14.12.1959, in Késeoglu, Hasiyeli, 76; and 1. C.D. 15.05.1941,
Temyiz Kararlar1 1941-1942, 260-261.

142 1, CD, E. 2395, K. 2802, T. 14.11.1962, in Ayhan Onder, Sahislara ve Mala Karsi Ciir-
timler ve Bilisim Alaninda Suglar (Istanbul: Filiz Kitabevi, 1994), 144.

143 CGK 216/8-4 K. 55 21.02.1949, in Alicanoglu, Ceza Kanunu, vol. 11, 205-209.
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the local court, which had not mitigated Omer’s sentence on any grounds,
was reversed on various grounds, including these factors which necessi-
tated the mitigation of his punishment according to the GCA. Omer was
clearly not a good family father in the Republican sense: He was polyga-
mous and, even more, he had taken another man'’s wife as kuma.

As seen in this case, in this period, the CCa granted sentence reduc-
tions to a very wide group of men, including those who were vilified as
enemies of the Republic by some civil law scholars. For some law schol-
ars, leaving a polygamous marriage was the right thing to do for women,
and the state should enforce such leaves by adopting laws to this effect -
for example by criminalizing extramarital cohabitation!4# or by forcefully
separating such unions, sending childless wives to their natal homes, and
taking others into its own custody.14> For the CCa, the very same act, leav-
ing a polygamous union, could be accepted as a ground for mitigation.

As examined in the previous chapter, the Ministry of Justice had is-
sued a tamim (order), specifying that unjust provocation mitigation could
not be applied for unreal provocations resulting from perpetrator’s sus-
picion or presumption. Thus, according to the Ministry, there had to be a
real unjust act for the application of this mitigation. This interpretation
was also supported by criminal law scholars such as Tahir Taner.14¢ There
are multiple decisions which show that this reality requirement was later
abandoned. The earliest decision related to this shift is from 1938.147 Af-
ter this decision, hearsay and gossips (sayia ve dedikodular) implying that

two people had a romantic relationship or presumption that someone

144 This idea was supported by Velidedeoglu. Hifz1 Veldet Velidedeoglu, “Evlenme ve
Bosanma Hukukumuzda Medeni ve Cezai Bakimdan Ne Gibi Tadilata Thtiya¢ Vardir?,
AD 1 (1944): 71-125.

145 Esen, Untitled Opinion Piece.

146 Taner, Umumi Hiikiimler, 445.

147 In this case, the decision was reversed because presumption of adultery was ac-
cepted as the ground for the application of heavy unjust provocation mitigation. 1. CD,
E. 1348, K.307,T. 26.1.1938, in Kdseoglu, Hasiyeli, 73-74.
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had sexually assaulted a female relative began to be accepted as grounds
for the application of unjust provocation mitigation.148

In the early 1950s, there was a real inconsistency in case-law con-
cerning one issue. Could forceful abduction of a wife by her husband be
considered as deprivation of liberty? In the early 1950s, the 1st CC started
to accept that such acts would not lead to the occurrence of this crime
because they lacked the moral element (manevi unsur).14° This was a de-
viation from established case-law.150 My examination shows that the 1st
CC changed its position once again in the first month of 1954. In this de-
cision, it was underlined that neither a husband nor a wife could coerce
the other into living together if she or he wanted to leave the family union
for a just or unjust reason.1>! It seems that the Ministry of Justice, which
was now occupied by Hiiseyin Avni Goktiirk, whose masculinist approach
to the position of household authority was examined in this chapter, saw
this as a move that had to be stopped immediately. Within two weeks af-
ter this decision, the Ministry submitted a request to the CCa, demanding
a decision for the unification of case law concerning this matter.

In this period, some requests for the unification of case law were
shelved by the CCa, while some others were decided very quickly.152 This

request was also shelved for some time. In the meantime, the GCA con-

148 1, CD, E. 25 K. 245, T. 17.1.1953; and 1. CD. E. 1373, K. 2132, T. 18.6.1953, both in
Baytok et al., Tiirk Ceza, 60.

149 According to the PA decision, the new approach was adopted in 1 CD, E. 913, K. 775,
T. 3.3.1953; and 1 CD, E. 2540, K. 2277, T. 30.6.1953. The PA for the Unification of Case
Law, K. 1954/5,K. 1956/12, T. 11.6.1956, in ig:tihadl Birlestirme Kararlari, vol. 11, 673-
676.

150 Earlier case law included 2. CD, E. 8213 K. 12018, T. 12.5.1935, in AD 12 (1935); and
1 CD, E. 2625, K. 2244, T. 27.9.1947 and 4 CD, E. 14764, K. 13182, T. 11.12.1953 which
were cited in the decision for the unification of case-law on this matter. The PA for the
Unification of Case Law, K. 1954/5, K. 1956/12, T. 11.6.1956, in Ictihad: Birlestirme
Kararlari, vol. 11, 673-676.

1511 CD, E. 4357,K. 361, T. 27.1.1954, in AD 3 (1955): 277-278.

152 For example, E. 1950/12, K. 1950/11, T. 11.12.1950 was requested on 3 November
1950. Thus, it was decided within two months. I¢ctihad Birlestirme Kararlari, vol. 11, 493.
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tinued the new practice of excluding these acts from the scope of depri-
vation of liberty,153 some judges or bureaucrats resisted these pushes by
publishing the 1954 decision which underlined the bodily autonomy of
wives in Adalet Dergisi in March 1955,154 Erem began to push for the ap-
plication of the vigilantism article to these cases in his capacities as a
scholar and lawyer, and the 1st CC changed its position once again in Au-
gust 1955 while deciding on a case defended by Erem.155 This was a case
the CCa gave special importance. The names of the defense council, pros-
ecutor and rapporteur, and the arguments of the first two were specified
in the text of the decision and this was not standard decision-publication
practice.156

In this case, there was a man who had migrated to a city from his vil-
lage with his wife of more than 20 years. After living in the city for more
than a year, he had decided to return to his village because of financial
difficulties. His wife had initially accepted this suggestion but later
changed her mind. Upon this, the husband was claimed to become furious
and have an outbreak. “Under the influence of this outbreak,” he had ap-
plied force that could be considered within the scope of ill-treatment or
effective deed to his wife, attempting to carry her to the village by force
by pushing her into an automobile. The local court had sentenced him to
imprisonment for 4 years and 2 months for deprivation of liberty.

In his defense of the husband, Erem brought up the arguments that
are found in his paper. He claimed that the case could not be considered
as deprivation of liberty and would fall under the scope of vigilantism.
The text of the decision suggests that Erem had not raised a lack of spe-
cific intent defense that would fit with the recent case-law of the CCa and
would have more favorable consequences for his client. If this case was
to be ruled as vigilantism, the defendant would face criminal sanctions. If
a lack of specific intent defense was raised, the court could decide that

there was no crime. It was also noted that the assessment of the assistant

153 The GCA, E. 346, K. 357, T. 6.12.1954, in Caglayan, Ceza Kanunu, vol. I, 348-349.
1541 CD, E. 4357,K. 361, T. 27.1.1954, in AD 3 (1955): 277-278.

1551.CD,, E. 1062, K. 2609, T. 23.09.1955, AD 6 (1956): 675-676.

156 Maybe this decision was not exceptional and there were other decisions like this but
this was the only decision that I noticed to have all of these details.
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head prosecutor, Altay Egesel, was in concurrence with the defense
raised by Erem. It seems that Fazli Oztan, a rapporteur judge at the CCa
who had submitted an evaluation report for this ruling, was the one to
raise the lack of specific intent argument at the court because Erem and
Egesel were noted to concur and this leaves Oztan as the only person in
a position to raise this issue.

Erem’s argument that this was an act of vigilantism was dismissed by
the 1st Chamber with consensus. However, the CCa gave an even more fa-
vorable decision for Erem’s client, reversing the decision on two grounds.
First, according to the CCa, the local court had not examined and dis-
cussed the evidence which showed that the husband had the “specific in-
tent” of depriving the wife of her liberty. This was one of the grounds for
reversal and it was preceded by a lengthy and emotional introduction in-
viting the reader to have sympathy towards the husband. Thus, if the lo-
cal court was to insist on punishing this man who was portrayed as a
good family father, it was to find and discuss evidence that he had com-
mitted these acts with “the specific intent” of causing deprivation of lib-
erty, in addition to general intent understood as willful commission of
acts leading to deprivation. Otherwise, there would be no penal sanctions
against him. Second, according to the CCa, the TCiC had given the right to
choose the marital domicile to the husband, and refusing to go to the
place of his choosing without an acceptable reason was “clearly” an un-
just act against the husband, necessitating the application of unjust prov-
ocation mitigation.

In this decision, the CCa explicitly accepted “specific intent” as a nec-
essary component of the moral element for the crime of deprivation of
liberty and publicized this view as case-law. For both Erem and Egesel,
husbands had a right to control the movements of their wives and their
unlawful exercise of this right could be considered as vigilantism. Erem’s
defense and Egesel’s concurrence can be seen as initiatives to find a mid-
dle ground that would ensure the maintenance of such acts within the
universe of criminally punished behavior; as initiatives against their com-
plete judicial de-criminalization via the settlement of recent case-law re-

quiring specific intent while excluding them from the scope of the crime
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of deprivation of liberty that was subject to very harsh sanctions. If their
arguments were accepted, established case-law would change in a way
unfavorable for women and gender equality but this change would not
bring about complete marginalization of the wife’s right to bodily auton-
omy in the field of law. However, this does not change the fact that their
interpretation of existing legislation was built upon the assumption that
husbands had a right to control the movements of their wives. For both,
husbandhood was a position of substantive domination because their
stance was built upon the assumption that husbands had such a right.
Fazil Oztan seems to have adopted a different approach than Erem and
Egesel and to have provided support for the settlement of this dispute in
line with the recent case law ensuring complete marginalization of inti-
mate violence.

Later on, Egesel would raise to national fame due to his position as
the head prosecutor>? of Yassiada trials that took place after the 27 May
1960 Coup. In these trials, DP politicians were sentenced for various
crimes and three of them, including the prime minister of this period,
Adnan Menderes, were executed. Fazli Oztan was the head of the investi-
gation commission that interrogated the DP parliamentarians in these
trials.158 Arguably, Egesel and Oztan were among the last people in the
country who can be considered as traditionalists, reactionaries or DP
sympathizers. This is what makes their positions in this case interesting
because this supports the thesis that members of the state elite who were
not affiliated with the DP had taken active roles in this process of mascu-
linist revival.

In the very same years that he was involved in this transformation
and was declaring support for Mentes’s arguments concerning family
burdens and prosecution in cases of spousal abuse, Erem was also push-
ing for the complete abolition of the extraordinary mitigation clause (art.

462). This shows that the law-people of this period and their positions

157 Kerem Yavasca, “Ada’da Bir Miisamere: Diisiikler Yassiada'da,” in Tiirkiye’nin 1960°I
Yillari, ed. Mete Kaan Kaynar (Istanbul: iletisim, 2017), 122.

158 Ali Cakirbas, “Demokrat Partili Milletvekili Aleksandros Hacopulos'un Anayasayi
fhlal Davasinda Yargilanmasi,’ Nevsehir Haci Bektas Veli Universitesi SBE Dergisi 9, no. 1
(2019): 183.
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and approaches cannot be understood with a framework placing pro-
gressive reformists to one camp and masculinist restorators to the other.
As it is clear in the example of Erem, these two were sometimes the very
same people.

Sometime after the 1955 case defended by Erem, the CCa took the de-
cision for the unification of case-law concerning this issue. This decision
from 1956 is important for a number of reasons. First, this was a gener-
ally binding decision. In 1953, article 8 of the law on the organization of
the CCa was amended. According to the amended article, decisions for
the unification of case law were not only binding for the CCa itself but for
all courts.159 Thus, these decisions were elevated to the status of codes in
the legal hierarchy. According to Ali Elifoglu, who found his amendment
unacceptable -especially for criminal law cases, it was now possible to
criminally prosecute a judge for deviating from a norm established in a
decision for the unification of case law.160 Second, this decision set a very
strong precedent and had a major impact on the regime of intimate vio-
lence, and even on the regime of violence in general.

As noted, the decision was taken upon the request of Goktiirk’s min-
istry of justice and its contents indicate that Goktiirk’s ideas concerning
household relations were largely shared by the majority of the CCa mem-

bers. The decision stated:

According to the stipulations of the 152nd and 154t articles of the
Civil Law, the husband is the head of the marital union. He has the
right to choose the marital domicile. He represents the (marital)
union.

A husband whose wife left the marital domicile may want to bring
her back on this capacity (as the head of the marital union). (In
this case), his motive and aim are preventing the dissolution of the
union, (and) breaking up of the home. (...)

159 The Law No. 6082, 13 April 1953, RG 8391, April 21, 1953.
160 Alj Elifoglu, “Bizde Tevhidi I¢tihat Miiessesesi,” AD 8 (1955): 795-806.
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According to the 162th article of the Civil Law - under conditions
that are specified in this article - the wife can have a separate
domicile and has the right to live separately from her husband.
On the other hand, the issue should not be approached and exam-
ined from this perspective, but from the perspective that focuses
on the intent of the culprit. (...)161

Thus, according to this decision, what was meant by “specific intent” was
motive rather than intent. If the perpetrator’s motive was preventing the
dissolution of marital union, or something other than depriving the vic-
tim of her or his liberty, this crime would not occur. This new criterion
introduced to the moral component of this crime almost transformed
deprivation of liberty into an impossible crime.

In every possible scenario where one person imprisons or forcibly
moves another person, it can be argued that the motive was something
other than depriving the victim of her liberty. For example, defendants in
a criminal trial may abduct a witness to pressure him into withdrawing
his testimony or to punish him for his testimony and raise the defense
that their motive was not depriving the witness of his liberty but aveng-
ing themselves or affecting the trial process. This might sound like an ab-
surd scenario but this event actually happened in 1980 and the CCa de-
cided that these people could not be punished for deprivation of liberty
because they lacked the specific intent required by this generally binding
precedent.162 Thus, this decision did not only affect the judicial practice

161 The PA for the Unification of Case Law, K. 1954/5, K. 1956/12, T. 11.6.1956, in i;ti-
hadi Birlestirme Kararlari, vol. 11, 673-676.

162 In this case, a group of people had forcefully abducted another who was a witness
against them in a criminal trial by a car, beaten and stabbed him, and later dumped him
back to the place they had taken him. While committing this crime, they had made it
clear that they were doing this for his witnessing, by asking him why he had testified in
their case. In this case, the perpetrators could argue that their motive was punishing the
victim for his testimony or to make him withdraw his testimony rather than depriving
him of his liberty, and that they had lacked specific intent. And this was precisely why
the decision of the lower court and its insistence on ist former decision at the face of an
overruling decision by the CCa were both overruled by the GCA of the CCa which insisted
that the perpetrators lacked the specific intent which was a requirement of this crime
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concerning intimate violence but also completely non-gender related
cases and led to a transformation in the regime of violence in the country
as a whole. Of course, it was not this precedent that led to the political
kidnappings of later decades but it became one of the main sources of
impunity granted to such crimes related to deprivation of liberty. In sum,
this decision proved to be extremely consequential for the regime of vio-
lence in Turkey.

In terms of intimate violence, this decision brought about two im-
portant novelties. First, after this generally binding precedent, the CCa
began to accept that cases in which women were forcibly taken from one
place to another or were forcefully imprisoned within the house by their
relatives fell beyond the scope of this crime. In the 1956 decision, the CCa
had underlined that, these acts could be considered as effective deeds or
ill-treatment depending on the acts involved. Such cases were generally
pushed into the scope of ill-treatment in later years and the contempo-
rary CCa still adopts this approach in some cases. Second, in the text of
this decision, the CCa did not limit itself to the issue of abduction but also
elaborated on imprisonment. In the 1930s, Goktiirk had raised his pity
for the sacrifice of discipline and punishment related Hausgewalt clauses
in the process of the adoption of the Swiss Civil Code. In this decision
taken upon the request of his Ministry, the CCa accepted that husbands,
who were the heads of marital union, had a power/violence over their

wives similar to the one the parents had over their children, noting that:

In cases where there is a just cause for imprisoning a person
against his/her will, there is no crime. For example, imprisonment
of a child by their mother, father or a person responsible for their
discipline with the intention of correction or with the intention of
preventing harm; or the imprisonment of a woman by her husband
with the intention of preventing her from engaging in inappropriate
behavior (bazi usulsiiz hareketlerini menetmek icin) under certain

circumstances are this sort of acts.

because of the 1956 decision for the unification of case law. CGK, E. 1980/8-385 K.
1981/44 T. 16.2.1981, YKD 9 (September 1981): 1187-1190.
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In these cases, although the acts of parents and husbands resem-
ble the crime of deprivation of liberty; there is no crime due to the

absence of intent.163

In the TCiC, there were no stipulations according to which husbands were
like parents. The latter had the legally recognized right of chastisement,
which was not granted to the former. There was nothing in the text of the
Code, which suggested that husbands had the right to control the move-
ments of their wives, let alone imprison them. Thus, with this binding
precedent that was as powerful as the text of the code in terms of its ef-
fects, the CCa had also recognized the discretionary power of husbands
in terms of controlling the movements of their wives and brought about
a new approach to intimate relations and hierarchies.

With this decision, the outlines of which contradicted with Belgesay’s
early Republican interpretation of the TCiC that I examined in Chapter 3,
husbandhood was clearly established as a position of substantive domi-
nation. While the text of the decision did not explicitly state that hus-
bands had a right to use physical violence against their wives -like the
parents had over their children, it could be read in this way because of
the parallel it established. And some judges actually read it in this way
because this generally binding precedent was later used by the 7th Crim-
inal Chamber to justify its deviating position according to which prose-
cution of effective deeds among spouses committed with weapons could
not be continued after the withdrawal of complaint and sentences could
not be aggravated on the basis of family burdens in such cases.164

A striking aspect of this decision is that the paragraph that I quoted

above is almost a direct quote from Majno’s commentary on the ICC.165

163 The PA for the Unification of Case Law, K. 1954/5, K. 1956/12, T. 11.6.1956, in igti-
hadi Birlestirme Kararlari, vol. 11, 673-676 (emphasis mine).

164 The Plenary Assembly for the Unification of Case Law, E. 1965/4, K. 1966/1, T.
14.3.1966, in i;tihadl Birlestirme Kararlari, vol. 11, 796-797.

165 Compare “Diger bir tabirle, bir sahsi rizasi hilafina hapsetmek i¢in hakl bir sebep
mevcut oldugu hallerde su¢ yoktur. Mesela “Carrara’nin mutedil tedbirler diye tasvif
ettigi ebeveyni veya terbiyesine mazeret etmekle miikellef bir kimse tarafindan islah
veya bir zararin husiiliine mani olmak maksadiyle bir ¢cocugun veya kadinin bazi usulsiiz
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While making very minor changes of editorial nature and not citing
Majno in any way, the CCa judges had used his text to establish a parallel
between parental and marital authority and to recognize the rights of
men to restrict the bodily autonomy of their wives. This instance shows
that the transformation of the regime of intimate violence in Turkey was
very much connected to the global flows of law and legal ideas. Words
written by an Italian socialist at a very different cultural and political con-
text had travelled far after his death, were first translated into a foreign
language, and then became legally binding for all courts in this foreign
country which was at the height of its fight against socialism.

Maybe even this explicitly masculinist decision that established hus-
bandhood as a position of substantive domination was found too soft by
the Ministry -because the husband’s right of chastisement was not explic-
itly recognized in the text of this decision. Maybe the Ministry was dis-
turbed by the fact that a great number of CCa judges had voted against
this decision and worried about the possibility that one or some of them
could write a scandalous dissenting opinion. Maybe it was all a coinci-
dence. However, one thing is certain: The greatest CCa purge of this pe-
riod, the purge that led to the forced retirement of the president and sec-
ond president of the CCa, the chief prosecutor, and some other members
including Melahat Ruacan, the first female CCa judge in the world, took
place on the day that followed this decision.16® These maybes can only be
clarified through further research and after the archives of the Ministry
are fully opened to researchers but it seems to me that there was a rela-

tionship between these two events.

hareketini men etmek i¢in kocasi tarafindan makul bazi sartlar altinda hapsedilmesi bu
kabildendir” Majno, Serh, vol. 1], pp. 102-103; and “Bir sahs1 arzusu hilafina hapsetmek
icin muhik bir sebep mevcut oldugu hallerde su¢ olmamak icap eder. Mesela, Ana, Baba
veya terbiyesine nezaret etmekle miikellef bir kimse tarafindan 1slah veya bir zararin
husuliin mani olmak maksadiyle bir ¢ocugun veya kadinin bazi usulsiiz hareketlerini
menetmek i¢in kocasi tarafindan makul baz1 seriat altinda habsedilmeleri bu ka-
bildendir” The PA for the Unification of Case Law, K. 1954/5, K. 1956/12, T. 11.6.1956,
in iptihadl Birlestirme Kararlari, vol. 11, 673-676.

166 For the date of this purge and the names of purged judges, see Baltacioglu, “Abdullah
Vehbi, 197-214.
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One of the most important developments of this period was the trans-
formation of ill-treatment against family members into an umbrella
crime, into a well with muddy waters where acts of violence that consti-
tute other crimes when committed against strangers are assessed against
the backdrop of completely different criteria and can be left completely
unpunished. This was a very important development that had very long-
term effects. Even in contemporary Turkey, the ill-treatment article is
casually used for this purpose and its application creates the same effect:
Impunity or relative under-sentencing for intimate violence even if there
is a victim insistent on her complaint, reports detailing the injuries, wit-
nesses who saw the event, and admittance of guilt by the perpetrator.

What rendered this article so useful for reaching such outcomes was
the partial or conditional criminalization of acts falling under its scope.
As examined in the previous chapter, the Republican legislators had in-
vented a criterion -incompatibility of mercy and compassion- and orga-
nized this article differently than the ICCs which lacked such a qualifier.
However, the approaches of the early Republican state elite to this crime
were quite different than the approaches scholars and judges in later pe-
riods. After a lengthy dispute between the Ministry and the CCa in 1932,
ministry bureaucrats and CCa judges had begun to share the opinion that
an effective deed or any other act that led to bodily harm or endanger-
ment would fall beyond the scope of this crime and would be considered
as another crime. Some forms of marital sexual violence like anal marital
rape were also not considered as ill-treatment but as sexual assault by
the CCa in this earlier period.

This situation began to change in the mid-1940s. In 1945, the 4t
Chamber decided on a case concerning an unofficial couple. In this case,
a man named Gillter had beaten a woman named Ergiine “without a
cause” (bila sebep), starved her, and left her outside at a time of sick-
ness.167 The acquittal decision of the local court was overruled by the CCa
which underlined that these “ill-treatments” would constitute the crime
of abuse of disciplinary authority. At first glance, this might seem like a

decision in which the Court was pushing for ensuring that there would

167 4, CD, E. 4929, K. 4574, T. 17.9.1944, AD 10 (1945): 155-156.
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be sanctions for intimate violence and this is partially true because there
would be no sanctions against Giilter if not for the decision of the CCa.
However, there was more to this decision. This was not the only possible
way for the Court to ensure sanctions against Giilter. According to
Karaoglan’s book, for example, the act of beating could be considered as
an effective deed and causing starvation and leaving the victim outside at
a time of sickness could be considered as ill-treatment. By considering all
of these acts as abuse of disciplinary authority, the Court was accepting
that Giilter had a disciplinary authority over Ergline because one cannot
abuse a right or authority that he does not have. This can be seen as an
initiative towards the recognition of household headship as a position of
substantive domination. Second, the Court had noted that Giilter had
beaten Ergiline without a cause, signaling that lack of a reason for beating
was something legally significant. This was strongly reminiscent of the
Ottoman distinction between just and unjust beatings, which were differ-
entiated on the basis of the existence or lack of a just cause.

In this decision, the acts were defined but not punished as ill-treat-
ment. This situation changed in the 50s and the Court began to push acts
like these to the scope of ill-treatment. The justification explanation of
1933 which excluded darb from the scope of this crime was accepted to
be binding but it was interpreted in a very peculiar way. On the one hand,
the Court interpreted darb as beating (dovmek). On the other hand, it re-
defined dévmek and miiessir fiil (effective deed) in a way very different
from lay Turkish, making a novel change in Turkish high legalese.

In 1954, one of the CCa chambers had overruled a decision, claiming
that beating would also fall into the scope of ill-treatment. In this case,
there was a husband who had beaten his wife and imprisoned her in a
room. The local court had decided that there were two crimes in this case.
The beating was considered as an effective deed and imprisonment was
considered as ill-treatment. According to the CCa, there was no need to
issue an additional punishment for the crime of effective deed since such
acts were already within the scope of ill-treatment. The office of the head
prosecutor objected to this reversal decision and brought the case to the

GCA, arguing that:
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If we are to accept that these two acts combined can be considered
within the scope of article 478 (ill-treatment), husbands would be
punished with harsher sentences for committing only effective

deeds which are acts of lesser gravity compared to these acts.168

Thus, the prosecutor’s office, which was now led by former CCa judge and
DP parliamentarian Alabay, who had proposed the inclusion of illegiti-
mate sexual relations within the scope of the extraordinary mitigation in
the parliament, was aware that pushing such acts to the scope of ill-treat-
ment created the result of relative under-sentencing compared to their
punishment as effective deeds. What the prosecutor problematized was
not the rights of women or differentiation of intimate violence from vio-
lence against strangers in this way but the disproportionality such a push
would cause among the sentences that would be given to violent hus-
bands. If such an approach was to become established case-law, a hus-
band who had just beaten his wife could receive a harsher sentence than
another who had beaten and imprisoned his wife. It was this dispropor-
tionality that lied at the basis of this objection, which was accepted by the
majority of GCA judges who reversed the decision of the special chamber.

This decision is remarkable in various respects. It shows that, even at
the peak of this masculinist revival, the CCa did not take a settled position
on pushing acts defined as beating into the scope of ill-treatment. This is
remarkable because this became established case-law after the 1980
Coup and acts defined as beating were considered within the scope of ill-
treatment in a number of decisions taken in the 2000s. This suggests that
these developments which I examine in subsequent chapters cannot be
seen as unavoidable continuations of a legal tradition that started in the
50s.

While the idea of expanding the scope of ill-treatment to include acts
defined as beating was not adopted by the majority of judges at the CCa,

168 “By iki fiili kil halinde 478. maddeye temas eden bir su¢ olarak kabul edersek bu
takdirde bu fiillerden daha hafif olmasi lazim gelen ve miinferiden kariya karsi islenen
miiessir fiilden dolay1 kocaya daha agir ceza verilmesi icap edecektir” CGK E. 346, K.
357, T. 6.12.1954, in Caglayan, Ceza Kanunu, vol. 11, 348-349.
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some CCa judges found a way to push intentional and bodily physical vi-
olence into the scope of this crime without breaching the majority opin-
ion that beatings or effective deeds did not fall into the scope of this crime
and without contradicting the justification explanation which excluded
darb from the scope of ill-treatment. This was using the power of inter-
pretation and framing. In 1956, the 4th Criminal Chamber reversed a
lower court decision according to which a father, Hasan, was sentenced
to imprisonment for 2 months and 20 days for ill-treatment.1¢? Hasan's
daughter Fatma was noted to be abducted (kag¢irilan) by someone but it
seems that she had eloped because she had resisted her father who was
trying to take her back to her natal home. The local court had pushed this
case to the scope of ill-treatment. According to the CCa, this was appro-
priate, because although effective deeds were not within the scope of this
crime, Hasan had not beaten her daughter but “repeatedly hit her to the
ground” and “swept her” by force in his capacity as the head of the family
in order to protect the honor and reputation of his family. Such acts were
not effective deeds according to the court. According to this decision, the
ground for reversal was absence of the elements of the crime of ill-treat-
ment. It seems that the motive of protecting honor had rendered these
acts compatible with mercy and compassion. Thus, there would be no
sanctions for Hasan according to the decision of the CCa.

The fact that Hasan’s acts were defined in a way to denote repeated
movement (yerlere vurmak rather than ittirmek or yere diisiirmek) sug-
gests that the act involved was more than a single push to the ground. In
other words, Hasan had not simply carried her daughter away. As a native
Turkish speaker, I do not think that one can repeatedly hit someone to
the ground without committing darb - even if darb is defined as some-
thing more than a single act, as an act that requires repetition. However,
as underlined by various scholars, such mismatches between the lan-
guage used in legal texts and everyday language are what make the for-
mer legalese.170 In legalese, some words acquire new meanings that can

also contradict their everyday usages in ways that can produce material

1694, CD, E. 2417,K. 2019, T. 22.2.1956, AD 7 (1956): 790-791.
170 Gordon, Critical Legal History, 121; Black, Regulatory Conversations, 176.
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and legally enforced outcomes. Thus, such mismatches are not specific to
the Turkish legal field, and the definition of repeatedly hitting someone
to the ground as an act that does not involve darb or effective deed by the
court can be seen as a new development in Turkish high legalese.

Another reversal decision by the same chamber from 1956 shows
that the technique of pushing acts of direct bodily violence into the scope
of ill-treatment by using the power of definition and framing was used in
multiple cases. In this case, the husband’s acts against Pakize, his wife,
were defined as dévme (beating) by the local court, and he was sentenced
for the crime of il